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Changing Health Law          
                       in Maryland

A
lthough the law has dealt with medi-
cal questions for hundreds of years, 
many date the field of health law 
to the 1960 publication of William 

Curran’s first casebook on the subject. Curran, 
a professor at the harvard School of Public 
health, devoted the book to the leading health 
law cases of the time – cases dealing with 
forensic medicine (the application of medical 
science to the law) and medical malpractice. 
Given the broad health powers granted to the 
states in the Constitution, the casebook was 
largely comprised of state law cases. Despite 
the passage since that time of vast federal 
health legislation – Medicare, Medicaid, and 
hIPAA to name a few – health law is still 
practiced primarily at the state level. 

Med Mal 
  To Stem Cells:

By Virginia rowthorn
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While there are clear trends and 
patterns across states in terms of 
health law and policy, our federalist 
system allows individual states to act 
as mini-laboratories for the develop-
ment of unique programs and laws 
to address the specific health issues 
within a state’s borders. As its health 
law practitioners know, Maryland 
has never shied away from address-
ing health law and policy issues in 
innovative ways – often taking the 
lead in a specific area, sometimes 
marching to its own tune, and some-
times falling behind other states. 

In this article, I look at the his-
tory of health law in Maryland and 
examine some of the areas in which 
Maryland adopted a novel approach 
to specific issues. This look back coin-
cides with the 25th anniversary of the 
law & health Care Program at the 
university of Maryland School of 
law where I teach the health law 
Workshop. While this paper is not 
a comprehensive history of health 
law in Maryland, I have looked back 
at the major changes in Maryland 
health law over the last quarter of a 
century. 

Medical Malpractice
Forty years ago, in determining the 
relevant standard of care in medical 
malpractice cases, most states fol-
lowed some form of locality rule. 
The Maryland Court of Appeals was 
one of the first state supreme courts 
to adopt a national standard of care. 
In the 1975 Shilkret case, 276 Md. 
187, the Court of Appeals overruled 
the trial court’s decision in a medi-
cal malpractice case and held that 
increased standardization in training 
and certification across the country 
made a national standard of care 
reasonable. however, in 1993, the 

General Assembly passed a law that 
codified a “same or similar locality” 
standard of care that is still on the 
books. As of 2007, most jurisdictions 
(29 states and Washington DC) had 
adopted a national standard while 21 
states still used a locality rule (lewis, 
et. al., JAMA 2007; 297: 2633-2637). 

legal reform often passes in 
response to a crisis. As in other states, 
in the early part of this decade, medi-
cal malpractice insurance premiums 
skyrocketed. In 2005, the Maryland 
General Assembly overrode Governor 
Ehrlich’s veto and passed a medi-
cal malpractice reform package that 
limited increases in doctors’ mal-
practice insurance premiums and, to 
subsidize rates, subjected hMos to 
a tax now paid by other health insur-
ers. The legislation also created new 
caps on noneconomic damages. In 
the General Assembly’s 2009 session, 
there was an unsuccessful attempt to 
return the damages cap back to the 
2005 level because medical malprac-
tice insurance rates in the state have 
stabilized - and even gone down a 
bit for many doctors – since the 2005 
reform package was passed.

Informed Consent  
and End of life Care
In another traditional area of health 
law – informed consent – Maryland 
stands out in several respects – pri-
marily in the importance state law 
places on the patient’s role in making 
personal health care decisions. In the 
1977 Sard v. Hardy case, 281 Md. 432, 
the Court of Appeals held for the 
plaintiff in a medical malpractice suit 
concluding that the physician in that 
case did not reveal a risk that would 
have been material to Mrs. Sard in 
consenting to a tubal ligation. This 
case created a patient-centered, rath-

er than physician-centered, standard 
for informed consent. 

Maryland was one of the first states 
to require written informed consent 
before performing an hIV/AIDS test. 
In addition to the concern for patient 
autonomy demonstrated by the con-
sent requirement, Maryland was a 
leader in the area of privacy in hIV 
testing. like most states, in 1985, 
Maryland established a system of 
name-based AIDS case surveillance. 
In 1994, however, Maryland was the 
first state to successfully implement 
a non-name-based (or “code-based”) 
hIV reporting system. 

Multiple evaluations of the 
Maryland hIV surveillance system 
demonstrated that Maryland’s code-
based hIV reporting system provid-
ed a highly accurate and undupli-
cated count of individuals diagnosed 
with hIV. however, the federal 
reauthorization of the ryan White 
Comprehensive AIDS Emergency 
Act (a major source of funding of the 
AIDS Administration within DhMh) 
changed the basis of funding and 
now requires name-based reporting. 
The AIDS Administration completed 
the transition to name-based report-
ing on December 31, 2008. 

In end of life care policy, which 
also implicates issues of consent and 
the related right to refuse treatment, 
Maryland is also a leader in the field. 
In the 1993 case of Mack v. Mack (329 
Md. 188), the Court of Appeals held 
that a feeding tube could only be 
removed from a patient in a persis-
tent vegetative state upon a showing 
of clear and convincing evidence that 
the patient would have wished to 
have sustenance withheld. The Court 
commented that any change to this 
standard was a “quintessentially leg-
islative” question. 

using that as a cue, in 1993, the 
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General Assembly adopted the 
Maryland health Care Decisions Act, 

which made important advances in 
the areas of advance directives, sur-
rogate decision-making, patient safe-
guards, and standards for guardians 
and courts giving primacy to an indi-
vidual’s constitutionally protected 
right to health care autonomy. The 
Act also codified a physician’s right 
to decline “ethically inappropriate” 
or “medically ineffective” treatment. 

A 1999 Court of Appeals case high-
lighted the important role of physi-
cian “gatekeepers” for the application 
of living wills, the Act’s primary tool 
for advance decision making about 
life-sustaining care. In Wright v. Johns 
Hopkins Health Systems Corporation, 
353 Md. 568 (1999), a man suffering 
from hIV/AIDS executed a living 
will declining life-sustaining care. 
Wright suffered a cardiac arrest and 
was resuscitated despite his advance 
planning. The cardiac arrest left him 
with severe brain damage, and he 
died ten days later still in the hospi-
tal. Notwithstanding Wright’s living 
will, the court held in favor of the 
hospital. The court held that, because 
the physician certification require-
ments of the Act had not been met, 
Wright’s living will was not in effect 
at the time of the resuscitation. 

access to Care
Every state struggles with improving 
access to health care for its residents. 
Maryland has approached the access 
issue in two ways – by attempting 
to increase the number of people 
who have access to public and pri-
vate insurance plans and by increas-
ing access to particular health care 
treatments and benefits via mandate. 
Maryland’s approach to health care 
policy has been called “a unique 

combination of bold innovation and 
strong regulatory involvement.” 
Birnbaum, M., Urban Institute Report 
(1999). A later commentator noted 
that the hallmark of the Maryland 
health care system is stability. While 
stability may be our hallmark, such 
stability has not come without numer-
ous, significant changes in the law 
over the last quarter of a century. 

Public Insurance
In the early 90s, unemployment in 
Maryland, combined with federally 
mandated expansions of Medicaid 
eligibility and increasing health care 
costs in the private sector, caused 
Medicaid enrollment to increase from 
340,000 in the late 1980s to 440,000 in 
1994 (Birnbaum, 1999). This led to a 
series of Medicaid reforms between 
1991 and 1997. In 1991, the State 
developed a primary care case man-
agement program called Maryland 
Access to Care (MAC) under a fed-
eral Medicaid waiver and assigned 
most beneficiaries to a primary 
care provider who would serve as 
a gatekeeper for specialty care. By 
December 1992, one year after its 
implementation, MAC covered about 
70 percent of all Medicaid beneficia-
ries. oliver, T. Milbank Quarterly, vol. 
76, no. 1 (1998) 

In 1992, Maryland designed and 
partially implemented the high-Cost 
user Initiative, an initiative to man-
age high-cost Medicaid cases. The 
impetus behind this reform was a 
1992 DhMh report indicating that 
5 percent of Medicaid beneficiaries 
accounted for about 50 percent of 
program spending and 10 percent 
accounted for 70 percent of spend-
ing. oliver, 1998. This initiative, first 
implemented in 1994, allowed physi-
cian case managers greater flexibility 
in designing the most effective com-

binations of treatment for high-cost 
patients. under the new administra-
tion of Governor Parris Glendening, 
the initiative was abandoned in 1997 
in lieu of a federal waiver to proceed 
with mandatory enrollment of most 
Medicaid beneficiaries into a capi-
tated managed care program known 
as healthChoice.

Maryland had always been one 
of the most active states in imple-
menting Medicaid managed care. 
The State first allowed voluntary 
enrollment of noninstitutionalized 
Medicaid beneficiaries in hMos in 
1975, but the major enrollment push 
came with healthChoice. All benefi-
ciaries are required to enroll in one 
of healthChoice’s hMo plans. There 
have been a number of healthChoice 
expansion initiatives over the years 
including: the Family Planning 
Program, Employed Individuals 
with Disabilities, and the Maryland 
Primary Adult Care Program. 

In the last twenty-five years, with 
federal SChIP funding, Maryland 
also created a new program to cover 
children in need. The Maryland 
Children’s health Program (MChP) 
was first implemented in 1998. 
The Act that created the program 
also expanded Medicaid eligibility 
for pregnant women and children 
through age nineteen with family 
income at or below 200 percent of 
federal poverty level (FPl). The pro-
gram adopted an aggressive bilingual 
marketing and outreach strategy that 
paid off and enrollment in MChP 
represents a higher share of eligibles 
than any other state (oliver 1998). 
In June 2007, Maryland amended 
MChP to cover children up to 300 
percent of FPl under a Medicaid 
expansion program, rather than a 
separate SChIP program as was the 
case in other states.
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Private Insurance
Maryland has also tried to improve 
access to health care by making 
changes in the private insurance 
market. Maryland first enacted com-
prehensive small-group insurance 
reform with the 1993 health Care and 
Insurance reform Act. unlike states 
with more expansive reform agendas, 
this law did not attempt to raise new 
revenue to expand health insurance 
but it did include guaranteed issue of 
all insurance products for groups of 
1 to 50 and included modified com-
munity rating. The latter bars rating 
for health status or claims experience 
and prohibits rate variation for age, 
geography, and family composition 
from exceeding 38 percent of the 
index rate (the “index rate” is the 
average between the base premium 
rate and corresponding highest appli-
cable premium rate for each class 

of business.). The State also enacted 
a ban on all preexisting condition 
exclusions, which is in contrast to 
most state laws that allow look-back 
and waiting periods. 

In order to cover individuals with 
serious health conditions, Maryland 
looked to the private insurance mar-
ket. In 2002, the General Assembly 
replaced the Substantial, Available 
and Affordable Coverage (SAAC) 
program with the Maryland health 
Insurance Plan (MhIP). MhIP is 
funded by member premiums and 
a subsidy from Maryland hospitals 
and is administered by CareFirst 
BlueCross BlueShield.

Maryland is well known through-
out the national health law and policy 
community for the Fair Share health 
Care Fund Act or the “Wal-Mart 
Act.” In 2006, the General Assembly 
over-rode Governor Ehrlich’s veto 

and passed legislation requiring pri-
vate-sector for-profit employers with 
10,000 or more employees in the state 
to spend at least eight percent of their 
payroll on health care. Employers that 
fell below the required level would 
have to pay the difference between 
their health insurance expenses and 
the percentage threshold into a fund 
that would be used to support the 
Medicaid program. 

In the same year, the retail Industry 
leaders Association (rIlA) filed suit 
in u.S. District Court seeking to inval-
idate the Act. Judge J. Frederick Motz 
struck down the measure declaring 
that it was pre-empted by ErISA and 
therefore invalid – a holding affirmed 
by the united States Court of Appeals 
for the 4th Circuit.   

Consumer Protection
Maryland’s track record on con-
sumer protection under health insur-
ance and managed care plans pre-
dated the national trend and has 
gone much further than any other 
state in terms of mandated benefits 
and other consumer-oriented initia-
tives (Birnbaum 1999). In 1993, the 
state enacted the nation’s first mental 
health parity law to include treat-
ment for substance abuse and chemi-
cal dependency in addition to men-
tal illness and emotional disorders. 
According to Maryland health Care 
Commission data, in 2008, Maryland 
had 42 mandated benefits in compar-
ison to 23 in neighboring Virginia, 15 
in Pennsylvania and 16 in Delaware. 

In 1993, Maryland was the first 
state to adopt the “prudent lay per-
son” standard so that insurance cov-
erage of emergency services would 
be based upon presenting symptoms 
rather than the ultimate diagnosis. In 
1999, the General Assembly created 
an appeal and grievance process that 
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gives Maryland consumers the right 
to appeal a denial of health care cov-
erage and authorizes the Maryland 
Insurance Commissioner to overturn 
a health plan’s denial of coverage 
based on a determination of medical 
necessity.

Hospital rate-Setting
Maryland is also distinctive in terms 
of how hospitals are reimbursed by 
Medicare. Maryland is the only state 
that operates an all-payor hospital 
rate-setting system instead of using 
the “diagnosis-related group” (DrG) 
system to classify hospital cases 
under Medicare’s prospective pay-
ment system. The rate-setting system 
uses an inflation adjustment system 
to set fee-for-service hospital rates 
annually. The rate-setting system is 
overseen by the health Services Cost 
review Commission (hSCrC) which 
provides hospitals with an annual 
“rate order” that establishes the rates 
hospitals may charge during that fis-
cal year. 

Maryland began setting hospi-
tal rates for private payors in 1974 
and received a federal waiver from 
the federal health Care Financing 
Administration (hCFA, now CMS) in 
1977 to allow Medicaid and Medicare 
to participate. Maryland’s exemption 
was established by federal legislation 
on a permanent basis in 1980, with 
the proviso that the program con-
tinue to meet federal criteria. 

During the 1980s, as other state sys-
tems were floundering, Maryland’s 
was considered a model of success. 
Maryland hospitals kept cost increas-
es below the national average for 
18 of the first 20 years (Maryland 
hospital Association report 2007). 
While Maryland hospital costs per 
case were 26 percent above the 

national average in 1976 (the year 
before the all-payor system went into 
effect), they fell to 12 percent below 
the average by 1992. But, by the mid-
1990s, the system was showing signs 
of stress. 

In 2000, Maryland’s hospital pay-
ment system underwent a major 
redesign. The new system takes a 
more formulaic approach to the origi-
nal system in order to provide greater 
predictability and stability (Maryland 
hospital Association report 2007). 
unlike the original system, the 
redesign is prospective and relates 
Maryland’s performance to hospi-
tals nationwide. under the redesign, 
major adjustments in overall direc-
tion are made every three years to 
allow time for trends to digest the 
most current national data. 

Public Health
In two areas of public health – tobac-
co and emergency preparedness, the 
last 25 years have brought about 
important legal changes. In 1998, the 
Attorney General of Maryland, along 
with Attorneys General of 45 other 
states and 6 u.S. territories signed 
a $206 billion Master Settlement 
Agreement with the five largest 
tobacco manufacturers. In Maryland, 
those funds were used to establish 
the Cigarette restitution Fund which 
is used to fund the state’s tobacco 
prevention and cessation programs. 
Maryland began regulating indoor 
smoking in 1994 and, like most states, 
has continued to limit locations in 
which smoking is permitted. In 2008, 
Maryland passed laws prohibiting 
smoking in all public places and work 
places and requiring that cigarettes 
sold in Maryland meet certain fire 
safety requirements. 

The events of 9/11 and Maryland’s 

proximity to the nation’s capital 
required the State to undertake mea-
sures to improve it’s capabilities in 
the case of a disaster. Since 9/11, the 
General Assembly passed three bills 
clarifying the Governor’s author-
ity to respond to catastrophic public 
health emergencies, including declar-
ing states of emergency, suspending 
legislation, and calling upon the help 
of the military.

What will the next  
25 years bring?
National health care reform, whatever 
form it takes, will create major chang-
es in health law at the state level. 
Significant changes are likely to make 
some of Maryland’s public health 
insurance programs obsolete and sig-
nificantly reform others. Technology 
is also likely to play a role in health 
law in the future. Maryland is home 
to the Food and Drug Administration 
and the National Institute of health 
and two large academic medical cen-
ters – university of Maryland and 
Johns hopkins.

The General Assembly has already 
shown its willingness to embrace 
medical technology by creating and 
funding the Maryland Stem Cell 
research Act in 2006, one of just 
eight states to fund such a grant pro-
gram. Whatever changes time brings, 
if history is our guide, Maryland will 
likely stand out as one of the nation’s 
most active and innovative health 
law and policy laboratories.

Ms. Rowthorn is the Managing Director 
of the Law & Health Care Program at the 
University of Maryland School of Law. 
She may be reached at vrowthorn@law.
umaryland.edu.
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Medicine:
“Concierge”

Practice of

Models and
Legal Issues

A      long needed rejection of “assembly-line” medicine 
and a return to old fashioned, “Marcus Welby” style 

care? A dangerous public health threat that will sound the 
death knell for patient access to primary care in Maryland? 
A life-preserver for burned-out primary care physicians 
facing increasing red tape and economic pressures from 
bureaucratic insurance plans and HMOs? Elitist medicine 
practiced by greedy doctors? 

By Jeffrey M. Pecore and James F. doherty, Jr.
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If you listen to the rhetoric, “con-
cierge medicine” is all of the above. 

This article is meant as an objective 
“primer” on concierge medicine for 
Maryland lawyers advising physician 
clients considering these new medi-
cal practice models. We will explain 
what is meant by the term “concierge 
medicine,” why a small but growing 
number of Maryland physicians are 
turning to these new medical practice 
models, and what legal issues must be 
addressed in structuring a concierge 
medicine practice. 

What is “Concierge 
Medicine”?

“Concierge medicine,” “retainer 
practice,” “boutique medicine” and 
“membership practice” are different 
terms often used interchangeably to 
describe a variety of new primary care 
medical practice models. Different 
practitioners often have a preference 
for different terms, and, while there 
is some sentiment that the term “con-
cierge” implies a certain level of elit-
ism and privilege, this article uses 
that term since it has become the most 
widely known. 

regardless of how they are labeled, 
these practice models generally have 
one or more common features:

• The physician cares for a limited 
number of patients, usually no 
more than 600 instead of the usual 
panel of 2,000 or more patients.

• Each patient receives an annual, 
in-depth comprehensive physical 
examination, lasting at least an 
hour.

• office visits are scheduled for a 
minimum of a half-hour (rather 
than the typical 15-minute office 
visit in a traditional medical prac-
tice), allowing time for preventive 

health counseling and diagno-
sis and management of complex 
medical problems.

• Patients are guaranteed same 
or next day appointments and 
prescription refills, and have 
enhanced direct telephone and 
email access to the physician 
for questions, explanation of lab 
results, prescriptions, medical 
form completion, etc.

• In addition to, or in lieu of, fee for 
service payments for each office 
visit, the patient pays the physi-
cian an annual fee. (In Maryland, 
this fee generally ranges from 
$1500 to $2500.)

Many concierge physicians also 
make house calls, provide travel med-
icine services, offer the convenience 
of scheduled flu shots and in-office 
blood draws for lab tests ordered 
from outside clinical laboratories, and 
provide enhanced amenities such as 
more attractive patient waiting areas 
and complimentary beverages. The 
impetus for the development of con-
cierge medical practices has come 
from two sources – the physicians 
and the patients. 

The typical primary care physician 
who abandons the traditional prac-
tice model for the concierge model 
has been in practice for over 15 years, 
has a high degree of patient loy-
alty and strong personal relation-
ships with his or her patients, feels 
constrained by declining reimburse-
ment rates and increased adminis-
trative burdens from health insurers 
that force the physician to treat an 
ever-increasing number of patients 
per day with shorter visit times in 
order to maintain a reasonable annu-
al income; often takes extra time with 
patients during office visits despite 
these economic pressures, resulting 

in professional burn-out. Many of 
these physicians have seriously con-
sidered retirement from the practice 
of medicine because of these pres-
sures. younger physicians who do 
not have established patient loyal-
ties and physicians with younger, 
healthier patient populations who do 
not generally need enhanced medi-
cal management are generally not 
considered viable candidates for this 
type of practice model.

Patients who choose to be treated 
in a concierge medical practice do 
so usually because of dissatisfaction 
with the limitations of the tradi-
tional primary care medical practice 
model as it exists today. They may 
be older with complex or multiple 
medical problems requiring proac-
tive monitoring and coordination and 
management of the care of multiple 
specialists by a primary care physi-
cian with the time to do so. They 
may be busy professionals or people 
who travel frequently for work, and 
value the convenience of telephone 
advice from their physician and same 
day appointments. healthy patients 
who desire a proactive, preventive 
medical care are also attracted to 
this model. Almost all of the patients 
choosing this model place a high 
value on a personal relationship with 
a primary care physician who knows 
their personal and medical history 
and can help them navigate the com-
plex health care system. 

Concierge Medicine Practice 
Models Currently operating 
in Maryland
Although concierge medicine prac-
tices usually share the above charac-
teristics, there are two different basic 
models of concierge medical prac-
tices currently operating in Maryland, 
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the “Fee for Non-Covered Services 
Model” and the “Fee-for-Covered-
Services Model”.

Fee for Non-Covered Services Model
In this model, the patient pays an 
annual fee in return for a comprehen-
sive annual physical examination, lab 
panel, and wellness plan, and other 
services not generally covered (or cov-
ered only under limited circumstanc-
es) by Medicare or private insurance 
plans. Many of these practices provide 
the patient with a copy of his or her 
annual physical report and vital medi-
cal information on a mini CD-roM 
or flash drive for reference and con-
venience, especially when traveling. 
office visits and other covered ser-
vices are billed to patients or third 
party payors on a fee-for-service, “a la 
carte” basis, as in a traditional medical 
practice model. 

Practices using this model usually 
continue to participate with insur-
ers and Medicare, and bill these 
fee-for-service amounts directly to 
the patient’s insurance plan. If the 
practice chooses to be “non-partici-
pating” (or in the case of Medicare, 
to not accept “assignment”), the 
practice collects payment from the 
patient at the time of service and 
the patient submits the bill to his or 
her insurance plan for reimburse-
ment as an out-of-network service. 
(unless the practice “opts out” of the 
Medicare program altogether, prac-
tices not accepting assignment must 
submit the bill to Medicare on behalf 
of the patient and Medicare will 
reimburse the patient directly.) This 
is the model utilized in Maryland 
by MD-VIP and Concierge Choice 
Physicians, two national concierge 
medical practice management firms. 

Some physicians, unwilling to com-
mit to a concierge-only practice or 

unable to enroll enough concierge 
patients to support such a practice, 
have chosen to operate a “hybrid” 
model where patients may choose 
to pay the annual fee and receive 
the comprehensive annual physical, 
priority status for scheduling appoint-
ments, and other enhanced services, 
or choose to forgo those services and 
remain in a traditional model. This 
hybrid approach can pose some chal-
lenging logistical and patient-relation 
problems for the practice, and can cre-
ate additional legal complications, as 
discussed further below.

Fee for Covered Services Model
In this model, sometimes also referred 
to as a “bundled fee-for-service” 
model, the patient pays an annual 
fee not only for the comprehensive 
annual physical, but also for other 
health care services such as office vis-
its, annual flu shots, and blood draws 
that are typically covered by Medicare 
and insurance plans. Prior to the 
Maryland Insurance Administration’s 
December 2008 public hearing and 
subsequent report entitled “report on 
‘retainer’ or ‘Boutique’ or ‘Concierge’ 
Medical Practices and the Business of 
Insurance” (MIA-2008-12-002 January 
2009) (the “MIA report”, discussed 
further below), some of these prac-
tices represented that they would 
offer unlimited office visits and other 
standard in-office primary care ser-
vices for one flat annual fee. 

Practices adopting this model 
engage in “private contracting” out-
side the traditional insurance rela-
tionship, terminating their partici-
pation with all insurers and “opting 
out” of Medicare in order to avoid 
the statutory and contractual patient 
“hold harmless” laws, “balance bill-
ing” restrictions, and Medicare “lim-
iting charge” rules discussed below. 

Physicians choosing this model enjoy 
the simplicity of no insurance billing 
and a minimal number of financial 
transactions with patients, which 
can also contribute to a reduction in 
administrative burdens and practice 
overhead expenses. 

Federal law Issues
Concierge medical practices must 
navigate around three federal laws 
applicable to physicians treating 
Medicare patients: the Medicare 
“assignment” rules (42 CFr 424.55); 
the Medicare “limiting charge” rules 
(42 CFr 414.48); and Medicare “pri-
vate contracting” rules (42CFr 405 
Subpart D). As a preliminary matter, 
it should be noted that a physician 
treating Medicare patients generally 
falls into one of three distinct legal 
categories. A physician can enroll 
as a “participating” provider with 
Medicare and either “accept assign-
ment” of a patient’s right to receive 
Medicare reimbursement for all of 
the physician’s Medicare patients 
(i.e., accept the Medicare payment 
and any applicable cost-sharing 
amount payable by the patient as 
payment in full for all professional 
services rendered to all the physi-
cian’s patients) or still “participate” 
with Medicare but refuse to accept 
mandatory assignment. 

This allows the physician to make 
assignment decisions on a case by 
case basis or, in lieu of accepting 
assignment, charge the patient more 
than the Medicare fee schedule, up 
to certain defined limits. The third 
option is to completely “opt out” of all 
Medicare participation and to contract 
directly with the patient at mutually 
agreed upon rates not subject to regu-
lation by Medicare, which is known as 
“private contracting”.
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Medicare Assignment Rules
As noted above, physicians “accept-
ing assignment” from Medicare agree 
to be paid by Medicare for covered 
services provided to Medicare ben-
eficiaries, to accept only the Medicare 
fee schedule amount for such ser-
vices, and to charge the patient only 
the Medicare deductible or coinsur-
ance amount. Charging an annual 
retainer fee to a Medicare patient 
in a concierge medical practice may 
violate the concierge physician’s 
assignment agreement if Medicare 
determines that all or part of the fee 
is for Medicare-covered services and 
that the fee exceeds the Medicare fee 
schedule rate or allowed deductible 
amount for the services covered. A 
March 31, 2004 fraud alert from the 
Department of health and human 
Services, office of the Inspector 
General, cited “coordination of care 
with other providers,” “a compre-
hensive assessment and plan for opti-
mum health,” and “extra time” spent 
on patient care as possible Medicare-
covered services for which a physi-
cian may not charge extra. 

Medicare did not traditionally 
cover routine physicals, which has 
allowed concierge physicians to con-
tinue to accept assignment while 
billing the Medicare beneficiary at 
agreed upon rates for a comprehen-
sive annual physical as a non-cov-
ered service. however, since January 
1, 2005, Medicare has allowed physi-
cians to submit claims for an “IPPE” 
(Initial Preventive Physical Exam) 
or “Welcome to Medicare” exam. To 
date, there has been no formal guid-
ance regarding whether Medicare 
coverage of this one time service 
will have any legal impact on a par-
ticipating physician’s ability to bill 
the patient for the comprehensive 
annual physical offered as one of the 

services under a concierge arrange-
ment. A violation of the assignment 
rules can result in a civil monetary 
penalty or possible exclusion from 
the Medicare program.

A concierge physician who does 
not accept assignment is not subject 
to assignment rules and the patient is 
reimbursed directly to Medicare for 
the provided service. however, many 
concierge practices are reluctant to 
forgo accepting assignment because 
they view doing so as creating an 
inconvenience to the patient and a 
resulting impediment to the patient’s 
willingness to pay the annual fee.

Medicare Limiting Charge Rules
These rules prohibit a physician who 
participates in the Medicare program 
(whether or not the physician accepts 
assignment) from charging a Medicare 

beneficiary more than a fixed percent-
age over the Medicare fee schedule 
amount for Medicare-covered servic-
es. As with the Medicare reassign-
ment rules, charging an annual fee to 
a Medicare patient may violate these 
rules if the fee is deemed to be pay-
ment for any Medicare-covered ser-
vices. The penalties for violating the 
limiting charge rules can include civil 
monetary penalties, damages three 
times the claim amount, and possible 
exclusion from Medicare for continu-
ing violations.

A physician who “opts out” of 
Medicare is not subject to these rules, 
but is subject to the “private contract-
ing” rules. 

Medicare Private Contracting Rules
In order to avoid being subject to the 
Medicare limiting charge rules, con-
cierge practices adopting the Fee for 
Covered Services Model must “opt 
out” of the Medicare program com-
pletely and take advantage of the 
Medicare private contracting rules. 
These rules permit a physician to 
charge a Medicare beneficiary any 
agreed amount for Medicare covered 
services, as long as the following 
requirements are strictly observed:

• The physician must formally opt 
out of the Medicare program for 
two years by filing an affidavit 
with the applicable Medicare Part 
B carrier (in Maryland, highmark 
Medicare Services).

• The physician may not receive 
payment from Medicare for any 
services provided to any of his 
or her patients who are Medicare 
beneficiaries.

• Medicare patients in the con-
cierge practice may not submit 
a claim to Medicare for medi-
cal services received from that 
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practice, or receive any reim-
bursement from Medicare for 
such services, even if they are 
Medicare-covered services.

• The physician must enter into 
a written contract with each 
Medicare beneficiary patient con-
taining certain mandated pro-
visions. (These provisions are 
usually incorporated into the 
concierge physician’s standard 
patient contract or added as an 
addendum.)

Failure to comply with these rules 
during the opt-out period has a host 
of negative consequences for the phy-
sician. All of their private contracts 

become null and void, the opt-out is 
nullified, they must submit claims for 
all Medicare covered services and they 
are barred from receiving Medicare 
payment for the duration of the opt 
out to name a few. (See 42 CFr 435.) 
Because physicians using the Fee-for-
Covered-Services model are, by defi-
nition, charging patients the annual 
fee in part for Medicare-covered ser-
vices, such physicians must opt out of 
the Medicare program.

The federal Government 
Accountability office (GAo) pre-
pared a report in August of 2005 
examining the Medicare issues in con-
cierge practice called “Concierge Care 
– Characteristics and Considerations 

for Medicare” (http://www.gao.gov/
new.items/d05929.pdf), which deter-
mined that most of the practices that 
it examined at that time were not in 
violation of Medicare regulations and 
had taken steps to ensure compliance 
with applicable regulations.

Maryland State law  
and Insurance Plan 
Contract Issues
Maryland Statutory Prohibition on 
Balance Billing
one of the regulatory issues facing 
a concierge practice in Maryland is 
the existence of the statutory and 
contractual patient “hold harm-
less” clauses, which generally pro-
hibit “balance billing” patients for 
amounts in excess of what the phy-
sician has agreed to accept from 
the health plan or the costs of any 
services otherwise covered under 
the terms of the health plan for 
which payment has been denied. 
See generally, Maryland opinion of 
the Attorney General 98-018. The 
Maryland statutory hold harmless 
only applies to licensed health main-
tenance organizations (hMos) and 
is somewhat unusual in that it even 
applies to non-contracted providers, 
Maryland health General Code § 
19-710(i), so the hold harmless is still 
an issue for a physician treating an 
hMo enrollee even in circumstanc-
es where a physician has formally 
terminated all hMo participation 
arrangements. 

Payor Contract Prohibitions on 
Balance Billing
In addition to the statutory hold 
harmless applicable to hMo enroll-
ees, physicians with non-hMo health 
plan participation agreements may 
still be contractually prohibited from 
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billing the patient for any amounts 
not reimbursed by the plan, unless the 
services are completely excluded from 
coverage (e.g., cosmetic and experi-
mental procedures).

Maryland Private Contracting
The Maryland Attorney General has 
opined on several occasions that phy-
sicians and patients may enter into 
“private contracts” outside an hMo 
coverage arrangement (similar to the 
Medicare private contracting process 
described above), provided that the 
hMo does not in any way authorize 
the service, initially refer the patient 
to the practitioner or receive any 
claim for payment from either the 
physician or the patient. (opinions 
of the Maryland Attorney General 
00-030, 03-005.) 

Business of Insurance
one legal issue that has been exam-
ined by Maryland and several other 
states with regard to concierge prac-
tice is whether the financial terms 
of some practice models constitute 
the unauthorized “business of insur-
ance” under state law. For example, if 
a physician offers potentially unlim-
ited office visits and other services 
in exchange for a fixed fee, insurance 
regulators could take the position that 
the fee constitutes a “premium” and 
that risk of loss for the cost of the ser-
vices had been transferred from the 
patient to the physician.

The Maryland Insurance 
Administration (MIA) held an infor-
mational hearing on December 19, 
2008 in order to gather information on 
concierge practice in Maryland prac-
tice and to help determine whether 
any of the practices were potentially 
in violation of the hold harmless and 
balance billing rules and whether 
any of the proposed arrangements 

constituted the unlicensed business 
of insurance. The MIA report was 
issued in January of 2009. (http://
www.mdinsurance.state.md.us/sa/
documents/2009retainerMediciner
eport-final.pdf) Among other things, 
the report details the provisions of 
Maryland insurance law that might 
be implicated by an improperly 
structured concierge arrangement:

Section 1-101 (s) of the Insurance 
Article, Annotated Code of Maryland, 
defines insurance as “a contract to 
indemnify or to pay or provide a 
specified or determinable amount 
or benefit on the occurrence of 
a determinable contingency.” 
Similarly, “insurer” is defined to 
include “each person engaged as 
indemnitor, surety, or contractor 
in the business of entering into 
insurance contracts.” Md. Code 
Ann. Ins. Art. § 1-101 (v).

health care providers may be 
engaged in insurance “by insur-
ing the provision of health care 
benefits on the occurrence of cer-
tain determinable contingencies, 
for the payment of a premium in 
the form of a capitation payment.” 
(See 75 opinion Attorney General 
319, page 327, emphasis added.)

The report also detailed certain 
indicators that a practice might be 
engaging in the unauthorized busi-
ness of insurance:

• Annual retainer fee covers 
unlimited office visits or a lim-
ited number of services that the 
physician cannot reasonably 
provide to each patient in his or 
her panel;

• No limitations on the number of 
patients accepted into the practice;

• Annual retainer fee does not rep-
resent the fair market value of 
the promised services;

• Physician has substantial finan-
cial risk for the cost of services 
rendered by other providers; or

• The retainer agreement is non-
terminable during the contract 
year and/or does not provide 
for pro-rated refunds.

Although the number of Maryland 
physicians adopting some form of 
concierge practice model does not 
appear to be large, it constitutes 
a continuing trend and an ongo-
ing subject of public policy debate. 
(There has been no accurate sur-
vey of the number of physicians 
who have adopted these models 
and there is currently no registra-
tion requirement with the Maryland 
Board of Physicians, the MIA or 
any other state agency.) While many 
patients choose not to stay with their 
physician when they do move to 
a concierge practice model, patient 
re-enrollment rates for patients who 
have elected to contract with a con-
cierge practice generally appear to 
be high.

lawyers representing physicians 
adopting concierge practice models 
need to take appropriate measures 
to structure the arrangements so as 
to comply with all applicable fed-
eral and state laws and regulations. 
The MIA report invites individuals 
to submit their proposed concierge 
arrangements in advance for a deter-
mination as to whether or not they 
constitute the unauthorized business 
of insurance.

Mr. Pecore and Mr. Doherty are partners in 
the Columbia law firm Pecore & Doherty, 
LL. They may be reached, respectively, at 
jpecore@pecoredoherty.com and 
jdoherty@pecoredoherty.com.
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Electronic Records—
Technology 
   Changing 
 Health Care
   Landscape 

We live in a digital world. Electronic Information 
of almost any kind can be captured and stored 
on computers, and transmitted almost instantly 
anywhere around the world. The Internet, 
the world’s information highway, is avail-
able to practically everyone even in the most 
remote corners of the world. The united States 
healthcare community, which has been slow in 
adopting information technology, is now being 
pushed into the 21st century by outside forces.

By Harold J. Eustache, Sr.
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health Information Technology 
(hIT) refers to Electronically Stored 
Information (ESI), electronic equip-
ment and software systems for the 
healthcare community. It encom-
passes everything from single patient 
records kept in a physician’s office, 
to electronic prescribing (e-pre-
scribing) within a hospital or at the 
retail level, and large exchange net-
works among healthcare providers. 
Electronic health records (Ehr) is 
the subset of hIT that deals with the 
documentation, preservation and 

transmission of patient health infor-
mation in digital form. The purpose 
of hIT and Ehr is to facilitate coop-
eration among providers, improve 
healthcare delivery and quality, 
enhance public trust and acceptance, 
and control the current cost escala-
tion crisis. These objectives are at 
the heart of what Maryland and fed-
eral policy makers are attempting to 
achieve in their drive to reform the 
current healthcare system. 

This article examines the state 
of hIT and Ehr nationally and in 

Maryland, the legal challenges, and 
how the obama Administration is 
dealing with the daunting issues 
that have derailed previous attempts 
at modernizing the American health-
care system.

General Background
Maryland is home to many great pri-
vate and public healthcare institu-
tions, including the world-renowned 
Johns hopkins hospital System. 
Additionally, several key regula-



November 2009         Maryland Bar Journal        23  

tory bodies such as the Centers for 
Medicare and Medicaid Services 
(CMS) and the Food and Drug 
Administration (FDA) are based in 
the state. Maryland may therefore 
be considered ground zero in the 
country’s push toward upgrading 
its healthcare system. In light of 
Maryland’s unique advantages and 
position, the question becomes: what 
is the state of Ehr in Maryland, 
and how are the local and federal 
healthcare efforts affecting Maryland 
healthcare providers? 

In the 2005 legislative session, 
the State of Maryland created the 
Governor’s Task Force to Study 
Electronic health records (Task 
Force). Composed of community, 
university, legal, technology, and 
healthcare luminaries from across 
the state, this task force was charged 
with studying, analyzing and report-
ing to the Governor on the state  
of Ehr in Maryland. The Task  
Force issued its final report 
in December 2007 and it 
is a mixed bag. http://mhcc.
m a r y l a n d . g o v / e l e c t r o n i c h e a l t h /
EHRTaskForceSummaryFinal061909.pdf

over the past ten to twelve years, 
it has become abundantly clear that 
the American healthcare system is 
lagging behind that of other major 
industrialized nations and some-
thing must be done. The problems 
stem from various technical, finan-
cial, social and legal issues that 
have proven extremely difficult to 
overcome in a complex and intricate 
system such as the united States 
healthcare market. In April and 
June 2008, the New England Journal 
of Medicine (NEJM), the country’s 
most prestigious medical journal, 
published a series of surveys on 

the use of Ehr among physicians 
and among all acute care general 
hospital members of the American 
hospital Association (AhA). of the 
2,700 physicians and among the 
AhA hospitals surveyed, NEJM 
found that only 4 percent and 1.5 
percent, respectively, were using 
comprehensive Ehr systems. While 
a slightly larger percentage, 14 per-
cent of physicians and 7.6 percent 
of the hospitals, had basic systems 
in place, these statistics indicate 
a dismal state of acceptance and 
adoption of hIT by the health-
care industry. Catherine Desroches 
et Al. Electronic Health Records in 
Ambulatory Care, A National Survey 
of Physicians: New England Journal of 
Medicine, April, 2008. 

The Task Force reported that, in 
Maryland, electronic claims submis-
sion and eligibility checking is rela-
tively high, at 67 percent and 82 per-
cent, respectively for the top private 
payers, and 90 percent and 93 per-
cent, respectively for Medicare and 
Medicaid. however, even though 
most Maryland hospitals reported 
having plans toward implementing 
Ehr within five years, widespread 
adoption by physicians, pharmacies, 
nursing homes, health clinics and 
other smaller stakeholders may not 
be any closer to full realization than 
the national statistics indicate.

The current campaign by govern-
ment officials and healthcare com-
munities to implement a comprehen-
sive electronic infrastructure in the 
united States faces many hurdles. 
As a result, private and public ini-
tiatives have sprung up in board-
rooms and state legislatures across 
the country and in Washington. In 
Maryland, since the early 1990’s, 

several bills have been introduced 
or passed aimed at promoting and 
facilitating new healthcare initia-
tives. For example, the state enact-
ed the Maryland Confidentiality of 
Medical records Act in 1991, well 
before hIPAA’s enactment in 1996, 
establishing standards for privacy 
and security in the maintenance and 
exchange of healthcare information. 
Those state and local programs are 
not, however, the only drivers of the 
great push toward health informa-
tion technology. 

At the federal level, new mandates 
and programs have been created to 
insure that Ehr becomes a top pri-
ority in both the public and private 
sectors of healthcare. For example, 
in 2004, the office of the National 
Coordinator for health Information 
Technology (oNC) was established 
by a presidential Executive order 
to advise the Department of health 
and human Services (DhhS) in the 
development and use of healthcare 
information. DhhS also formed 
the Certification Commission for 
healthcare Information Technology 
(CChIT), an organization designed 
to recognize and certify health 
information products and person-
nel. Additionally, Congress, DhhS,  
the office of the Inspector General 
(oIG), and CMS have issued new 
exceptions, rules and safe harbors 
establishing standards and condi-
tions that encourage and promote 
private and public healthcare 
arrangements related to health infor-
mation technology.

At state and local levels, however, 
much more still remains to be done. 
The Maryland Task Force identified 
several barriers, as well as catalysts, 
to Ehr. It found that, although hIT 
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can improve healthcare quality, it 
is merely an enabler. Widespread 
adoption can only be achieved by 
building public trust, reforming the 
private and public reimbursement 
systems, controlling costs, provid-
ing the right financial incentives  
for healthcare providers, and creat-
ing a favorable legal climate and 
framework.

Health Information 
Exchanges (HIE) 
In 2004, the prestigious National 
Institutes of health called for the 
establishment of a national infra-
structure that supports and pro-
motes the development of effi-
cient private, secure and accurate 
exchange of electronic healthcare 
information. Since then, political 
and business momentum has been 
gathering in the public and pri-
vate sectors to pull together the 
necessary resources and proposals 
to form such a system. Among the 
most promising ideas is the concept 
of regional information exchang-
es known as health Information 
Exchanges (hIEs) or regional 
health Information organizations 
(rhIos). hIEs or rhIos would 
function as regional electronic infor-
mation databases and exchanges 
that seamlessly link healthcare pro-
viders to one another across the 
country and facilitate interopera-
bility, accessibility and acceptance. 
These exchanges would be set up 
as regional hubs that collect and 
aggregate healthcare information, 
and connect to other hubs in a 
single National health Information 
Network (NhIN).

In 2004, several healthcare orga-

nizations throughout Maryland and 
the District of Columbia agreed to 
use their world-class infrastruc-
ture and resources in a coopera-
tive venture to foster the promo-
tion, advancement and practice of 
Electronic health records. They 
formed a regional healthcare 
Information organization (rhIo) 
named the Maryland/District of 
Columbia (MD/DC) Collaborative 
for healthcare Information 
Technology. The concept of regional 
rhIos, spread throughout the nation 
in an interoperable network of local 
and national electronic health infor-
mation, is considered by many to be 
central to fully realizing the benefits 
of Ehrs. 

however, the practical obstacles 
to the formation or survival of such 
cooperative organizations are formi-
dable. For starters, the upfront invest-
ment is high and healthcare providers 
operate in a fiercely competitive envi-
ronment. Their individual survival 
depends on small advantages gar-
nered as a result of significant costs 
savings and other sacrifices made 
by their organizations. So, hospitals, 
pharmacies, or physician organiza-
tions have considerable disincentives 
to share their technological, busi-
ness, trade or payment information 
with their competitors. There are also 
important issues concerning poten-
tial risks and liability exposures asso-
ciated with participation in, and use 
of the networks, the integrity and 
accuracy of the data, as well as sys-
tem compatibility problems that may 
be endemic to such elaborate and 
disparate hubs. unfortunately, the 
Maryland Task Force reported that 
the Maryland/DC rhIo decided to 
disband in June 2007.

legal Issues –  
discovery of EHrs
The technological and business 
problems discussed above are even 
further compounded by the fact that 
the current federal and state legal 
framework was created for a paper 
environment. Increasingly, the legal 
system has been attempting to keep 
up with the electronic revolution. 
on December 1, 2006, new amend-
ments to the Federal rules of Civil 
Procedure took effect, significantly 
changing the way legal discovery is 
conducted. The amendments provide 
that ESI is discoverable and accessi-
bility over time for the production of 
ESI must be maintained, regardless 
of the type of system in which the 
information is kept. Since the new 
federal amendments, states across 
the country have followed suit in 
amending their own discovery rules. 
on December 4, 2007, the Maryland 
Court of Appeals approved amend-
ments to the Maryland rules of 
Procedure related to the discovery 
of electronically stored information. 
The new Maryland rules came into 
effect on January 1, 2008. 

however, challenging issues con-
cerning discovery and production 
of Ehr remain. New concerns have 
emerged regarding costs of document 
production, the privacy and secu-
rity of Ehrs, intersections of various 
applicable laws, off-site e-discovery 
organizations, and authentication of 
ESI, to name a few. Thus, in recent 
years, courts have frequently found 
themselves setting new precedent 
and, sometimes, issuing landmark 
rulings that are becoming the new 
roadmap for lawyers dealing with 
ESI. For example, in Zubulake v. UBS 
Warburg LLC, , a federal judge in the 
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Southern District of New york, find-
ing that one of the parties willfully 
destroyed relevant emails, allowed 
the jury to make an adverse infer-
ence regarding the destroyed infor-
mation. 220 F.R.D. 212 (S.D.N.Y. 
2003) The court ordered the offend-
ing party to produce the relevant 
documents from backup tapes and 
to cover all additional expenses 
related to the sanctions. In Coleman 
v. Morgan Stanley, a Florida trial 
court sanctioned Morgan Stanley 
for deliberately violating discov-
ery orders related to electronically 
stored information. Coleman (Parent) 
Holdings, Inc. v. Morgan Stanley & 
Co., Inc., 2005 WL 679071 (Fla. Cir. Ct. 
Mar. 1, 2005)

In a Maryland employment dis-

crimination case, Broccoli v. EchoStar 
Communications Corp., the united 
States District Court for the District 
of Maryland found that Echostar, 
Broccoli’s employer, acted in bad 
faith by continuing a policy of 
destroying electronic mail and per-
sonnel files which it had a duty to 
preserve for litigation purposes. 229 
F.R.D. 506 (D.Md. 2005) As a result, 
the court instructed the jury that it 
may make an adverse inference from 
the spoliation of evidence and lim-
ited EchoStar’s ability to present fur-
ther evidence to rebut this inference. 
In addition EchoStar was ordered 
to pay for plaintiff Dino Broccoli’s 
attorneys’ fees.

Privacy and Security  
of Health records
A major concern for health law-
yers is complying with e-discovery 
requirements while adhering to the 
mandates of the health Information 
Portability and Accountability Act 
of 1996 (hIPAA). hIPAA, the fed-
eral statute that regulates the pri-
vacy and security of health records, 
affects healthcare providers, health 
plans, and healthcare clearinghous-
es. Violators are subject to fines 
up to a maximum of $1,500,000 
per calendar year under the new 
health Information Technology for 
Economic and Clinical health Act 
(hITECh) amendments. 

hIPAA restricts access, acquisi-
tion, use and disclosure of Protected 
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health Information (PhI), and pro-
vides basic standards for personnel 
training, disclosure, notices and noti-
fications for unauthorized disclosures 
and data theft, as well as exchange of 
healthcare information. The hITECh 
amendments, a part of President 
obama’s American recovery and 
reinvestment Act, substantially 
heightened the Business Associate 
requirements as well as the respon-
sibilities of unrelated entities that 
exchange healthcare information. 

The Maryland Confidentiality of 
Medical records Act (MCMrA), 
enacted in 1991, is the statute that pri-
marily governs the privacy and confi-
dentiality of health information. Even 
though hIPAA preempts conflicting 
state laws, it allows more restrictive 
state laws. With a multitude of state 
statutes that may be more restric-
tive in various areas and for vari-
ous reasons, it is unclear how these 
variations and resulting conflicts may 
affect the functioning of health infor-
mation networks across state lines. 
Furthermore, because pharmacy and 
prescription-related statutes are gen-
erally handled under state laws, it is 
also unclear how e-prescribing, a key 
component of Ehr, would be affect-
ed in a system of seamless interstate 
electronic exchanges. 

Healthcare Fraud and abuse 
Statutes and regulations 
Federal healthcare fraud and abuse 
laws may also pose obstacles for 
healthcare providers under some 
circumstances. The Anti-Kickback 
Statute prohibits remuneration in 
cash or in kind, or anything of value, 
in exchange for referrals when 
payment is made under a federal 

program. “Criminal penalties for 
acts involving Federal health care 
programs, 42 u.S.C. §1320a-7b(b) 
(2000).” Some potentials arrange-
ments in which a hospital provides 
free technological equipment and 
software to their medical staff may 
be interpreted as prohibited remu-
neration under the law. To alleviate 
some of those concerns, the DhhS 
office of the Inspector General 
(oIG), under congressional man-
date, and CMS, under the Medicare 
Prescription Drug, Improvement 
and Modernization Act of 2003, 
have created some safe harbors and 
incentives to promote and encourage  
Ehr adoption. however, lack of 
clear guidance and case law inter-
preting the statute and safe harbors 
still act as a deterrent with respect 
to achieving the full potential of 
Congress’ intent. 

likewise, some arrangements 
among healthcare providers may 
also implicate the Stark Statute and 
related CMS rules. “limitation on 
certain physician referrals, 42 U.S.C. 
§ 1395 nn (1995).” Stark prohibits 
physicians from referring Medicare 
or Medicaid patients for certain des-
ignated health services to any per-
son or entities in which they, or 
members of their immediate family, 
have a financial interest. Financial 
interest includes compensation 
arrangements with other healthcare 
providers. Even though the statute 
contains exceptions for sharing or 
providing Ehr technology, under 
CMS rules, those exceptions do not 
protect against arrangements that 
violate the Anti-Kickback Statute. 
Again, in the absence of clear guid-
ance and case law, there are no 
bright lines as to when an allowable 

Stark arrangement may implicate the 
Anti-Kickback Statute or the False 
Claims Act.  

Financial Stimulus –  
obama administration  
EHr Incentives 
Obama Administration’s Focus  
on EHR
Since the election of President 
obama, healthcare has been a 
primary topic in Washington 
and throughout the country. The 
President has made it clear that 
healthcare reform is the number 
one priority of his administration. 
As part of this reform, he has also 
clearly expressed his desire to con-
trol the escalating costs by making 
the system more efficient, through 
the widespread adoption of Ehr, 
and by fundamentally changing the 
payment and reimbursement infra-
structure that has been the subject 
of national debates through sev-
eral administrations. Even though  
the epic legislative battles for 
reforming healthcare are still being 
waged, the president has taken 
some early steps by releasing funds 
for Ehr as part of his economic 
stimulus package. 

In April 2009, Maryland received 
nearly one million dollars for 
Electronic health records from the 
Federal Government. The funds will 
be used in Anne Arundel, Baltimore 
and howard Counties and Baltimore 
City. The money was awarded as 
part of the $400 billion omnibus 
Appropriations Act that President 
Barack obama signed in March 2009. 
In addition, in the American recovery 
and reinvestment Act signed on 
February 17, 2009, President obama 
allocated nearly $19 billion specifi-
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cally for health information technol-
ogy nationally from the $787 billion 
in federal stimulus package.

Conclusion
The rising roll of uninsured citizens, 
escalating costs, systemic inefficien-
cies, and high error rates with ter-
rible human and fiscal consequenc-
es have all convinced state and 
federal officials that fundamental 
changes are necessary. however, as 
we have shown above, the current 
campaign by government officials 
and the healthcare community to 
implement a comprehensive hIT 
infrastructure nationally faces sig-
nificant obstacles. The problems 

stem from intractable financial, cul-
tural and political issues that have 
heretofore been extremely difficult 
to conquer. The outlook remains 
uncertain as to whether the obama 
Administration, with its priority 
on overhauling the healthcare sys-
tem, will be completely success-
ful. however, it appears that the 
incremental forward movement 
throughout the healthcare industry, 
in the federal bureaucracy and in 
the political and legal systems is 
slowly changing the landscape and 
making Ehr a more likely reality in 
the foreseeable future.

While Maryland certainly has its 
advantages in the field of hIT pre-

paredness as indicated above, there 
is still much work to be done. legal 
practitioners should be poised to 
educate their healthcare clients on 
matters concerning the full implica-
tions of the radical changes currently 
being contemplated by the obama 
Administration. Additionally, we can 
expect other states to move swiftly 
to enhance their hIT capacity due 
to federal incentives and subsequent 
penalties. In order to remain a leader 
in hIT, Maryland must capitalize on 
its advantages.

Mr. Eustache, Sr. is a Principal in the 
Baltimore law firm Eustache & James LLP, 
The Capital Health Law Group. He may be 
reached at harold@eustachejames.com.



28        Maryland Bar Journal           November 200928        Maryland Bar Journal           November 2009

Maryland  
          Physicians   and sexual         
                                     harassMent



November 2009         Maryland Bar Journal        29  

Claims of sexual harassment, generally defined 
as unwelcome conduct of a sexual nature, in the 
workplace pose significant risks for all parties. 
The accuser puts his or her credibility, reputation, 

and employment at stake. The accused, often an employer 
or supervisor, faces his or her own unique risks in the form 
of public embarrassment, significant financial burden, and 
potential loss of employment, even if the claim is doubtful. 

And if the accused happens to be a Maryland physician, the 
stakes are even higher. A Maryland doctor accused of sexual 
harassment or creating a hostile work environment can lose 
his or her hospital medical staff privileges, approved pro-
vider status with health insurers, and medical licensure. 
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Sexual Harassment Claims 
Continue to Grow
The growth of sexual harassment 
claims in the workplace that began a 
decade ago has leveled off but shows 
no signs of abating. According to the 
most recent published statistics of 
the Equal Employment opportunity 
Commission (“EEoC”), in 2005, sex-
ual harassment claims filed with the 
EEoC and state and local agencies 
accounted for nearly 17 percent of 
all discrimination claims, down from 
nearly 20 percent in 2000, yet up from 
under 15 percent in 1992. 

Moreover, the number of sexual 
harassment claims filed by men has 
increased from 9 percent in 1992 to 
14 percent in 2005. unfortunately, 
along with the increased incidence of 
meritorious claims have come a large 
number of baseless claims. The dis-
missal of claims for lack of reasonable 
cause jumped from 32.8 percent in 
1992 to 49.5 percent in 2005. Whether 
with or without merit, allegations of 
inappropriate behavior in the work-
place are unlikely to diminish for the 
foreseeable future.

The economic cost of dealing 
with sexual harassment claims has 
also skyrocketed. According to the 
EEoC, “monetary benefits” paid to 
sex harassment claimants rose from 
$12.7 million in 1992 to $47.9 mil-
lion in 2005. That includes only the 
resolution of charges at the admin-
istrative level and not counsel fees, 
lost work productivity, and the cost 
of processing lawsuits filed outside 
the administrative process. Although 
some courts have attempted to limit 
the explosive increase in sexual 
harassment claims by requiring more 
of complainants, the personal and 
economic burdens for those who face 
such claims remain high.

The Multi-Front Process for 
Maryland Physicians
unlike their lay counterparts, 
Maryland physicians accused of sex-
ual harassment may be subjected to 
multiple “disciplinary” proceedings, 
including the employer’s internal 
investigation; a civil lawsuit (criminal 
charges, albeit rare, are also possible); 
a hospital administrative corrective 
action; the possibility of termination 
as an approved provider with health 
insurers, and a licensure proceeding 
prosecuted by the Maryland Board 
of Physicians. Physicians facing this 
daunting process may also soon real-
ize that the interests of their employer 
or hospital may differ sharply from 
their own. Depending on the nature of 
the proceeding, physicians may find 
themselves “on their own.” 

I. The Employer’s In-House 
Investigation
Most employers, including health 
care systems, hospitals and practice 
groups, now maintain in-house proce-
dures aimed at enforcing anti-sexual 
harassment policies by investigating 
complaints and imposing appropriate 
disciplinary action on violators. The 
formality and complexity of enforce-
ment procedures vary. In general, the 
accused party is brought in at the 
investigative stage, where he or she is 
asked to provide information relative 
to the complaint. 

The investigation may be conducted 
through personal interview, written 
submission, or both. Statements by the 
accused party inevitably become part of 
a record, available for use in later, more 
formal proceedings. The end result may 
be disciplinary action, perhaps includ-
ing termination of employment. 

In Maryland, when a physician 
employed by a hospital is terminated 
or has his or her employment restrict-

ed due to claims of sexual harassment, 
the hospital is required to report that 
action to the Board of Physicians. Md. 
Code Ann., health occupations, § 
14-413. That report may result in an 
action on the physician’s license by 
the Board, and ultimately suspension 
or revocation of the license. 

II. The Civil Process
Complaining employees dissatisfied 
with the results of a company investiga-
tion may choose to file charges with the 
EEoC or a similar state or local agency 
and, following agency action, pursue a 
civil claim in state or federal court. 

Agency Actions.
Agency actions have several phas-
es. The first is investigation, which 
focuses on the merits of the claim. 
unfounded claims can be dismissed 
at this level. Meritorious ones are sent 
to mediation for voluntary resolu-
tion between the parties. If that fails, 
the agency may issue a finding and a 
remedy or award of damages. If the 
employer challenges the finding, the 
agency may sue in court to enforce it 
or, alternatively, allow the victim of 
the harassment to do so. 

Agency actions are brought against 
employers, not individuals. Nonetheless, 
an accused party may be compelled to 
provide information in the investigative 
phase in the form of written statements 
or sworn testimony. The record cre-
ated in these proceedings may be used 
against the alleged offender in other 
forums. Moreover, mediation may 
involve remedies that affect the accused 
party, such as counseling, imposition of 
restrictions on employment, transfer, or 
even termination of employment.

Court Proceedings
Although sexual harassment suits must 
be brought against employers rather 
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than individuals, accused parties may 
find themselves named as defendants 
in separate sexual harassment suits 
based on tort claims arising from the 
harassment, such as battery, defama-
tion, or intentional infliction of emo-
tional distress. In such cases, the records 
of company and agency investigations 
will come into play, including state-
ments previously made by the accused 
party. If the defendant happens to be a 
Maryland physician and is found guilty 
of such claims, he or she may then face 
a disciplinary action before the Board 
of Physicians under Md. Code Ann., 
health occupations, §14-404.

III. The Medical Regulatory Process
Hospital Corrective Actions
hospital medical staff by laws typi-
cally define the rights and obligations 
of the privileged physician. Almost all 
such by laws prohibit disruptive or 
abusive behavior by staff members. 
Proven sexual harassment will most 
certainly be regarded as unacceptable 
and will subject the offender to an 
investigation and potential disciplin-
ary proceeding, commonly referred 
to as a corrective action. Corrective 
actions are complex and expensive 
and, if they result in the physician’s 
privileges being restricted in any way, 
they can create a myriad of other 
problems for the provider. 

limitation or reduction of a physi-
cian’s privileges may mandate a report 
to the National Practitioner Data Bank. 
It may also result in notification to the 
Maryland Board of Physicians, which 
in turn may conduct its own investiga-
tion. In addition it can trigger automatic 
termination of contracts essential to the 
practice of medicine, such as approved 
provider agreements with health insur-
ers and nursing homes. The Maryland 
physician facing a hospital corrective 
action for sexual harassment has much 

more at stake than just his or her 
admitting privileges.

The Board of Physicians 
The Maryland Practice Act includes a 
list of acts prohibited in the practice of 
medicine in this state. Md. Code Ann., 
health occupations, §14-5A-17. The 
Board of Physicians is authorized by 
statute to enforce that Act, including 
the prohibition against “immoral or 
unprofessional” conduct in the prac-
tice of medicine. That statutory phrase 
was often included at the end of a 
broad charging document, generally 
as a generic catch-all. 

It took on considerable new import 
when the Maryland Court of Appeals 
decided Board of Physician Quality 
Assurance v. Banks, 354 Md. 59, 729 A.2d 
376 (1999), holding that a physician’s 
sexual harassment of hospital nurses 
fell within the ambit of “immoral or 
unprofessional” conduct as defined by 
the Practice Act. This ruling affirmed 
the Board of Physician’s authority to 
suspend, revoke, or otherwise restrict 
the license of a physician found guilty 
of such behavior.

In addition, a Maryland physician 
who is found to have provided false 
statements to hospital peer review-
ers or Board investigators is subject 
to a separate charge of professional 
misconduct under the Practice Act. 
Cornfeld v. State Bd. of Physicians, 174 
Md. App. 456, 921 A.2d 893 (2007). 
Thus, the statements a doctor pro-
vides to his or employer or to the 
EEoC in the course of a sexual harass-
ment investigation may give rise to a 
separate licensure prosecution.  

Generally speaking, prosecutions 
by the Maryland Board of Physicians 
are not level playing fields. The Board 
of Physicians has broad powers and 
discretion in prosecuting licensure 
actions, and its decisions are shown 

great deference by the Maryland 
Courts. Finucan v. Maryland Board of 
Physician Quality Assurance, 380 Md. 
577, 846 A.2d 377 (2004); Pickert v. State 
Board of Physicians, 180 Md. App. 490, 
951 A.2d 904 (2008). Due process for 
the physician in a Board prosecution 
is vastly restricted from that accorded 
litigants in civil suits.

There is only limited discovery and 
cases proceed on a highly expedit-
ed basis. Non-privileged parts of the 
record generated in other forums, such 
as civil suit depositions, may be avail-
able to the prosecutor (although cor-
rective action records are generally not 
discoverable or admissible, Md. Code 
Ann., health occupations, §1-401). 
Complainants who are dissatisfied 
with the results of their civil claims 
may view the Board of Physicians 
hearing process as a second chance for 
vindication, and become eager partici-
pants. Ironically, a physician standing 
accused before the Board of Physicians 
may have more at stake than in any 
other forum, yet he or she is afforded 
the least due process protection.

Conclusion
Increased intolerance of improper 
workplace behavior that was, in anoth-
er era, not uncommon, has generated 
a wave of sexual harassment claims. 
Maryland physicians, whether acting 
as employees or employers, need to be 
mindful of their obligation to ensure 
a professional work environment and 
their unique exposure if they do not.

Mr. Donzella and Mr. Baxter are part-
ners in the law firm of Baxter, Baker, 
Sidle, Conn & Jones P.A. Mr. Donzella 
concentrates his practice in Employment 
Law and may be reached at ndonzella@
bbsclaw.com. Mr. Baxter concentrates 
his practice in Health Care and Medical 
Malpractice Litigation and may be 
reached at mbaxter@bbsclaw.com.
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By robert r. niccolini and Kevin F. arthur

With each passing year, the use of covenants not to com-

pete in healthcare becomes more and more common. See S. 

Elizabeth Wilborn Malloy, Physician Restrictive Covenants: 

The Neglect of Incumbent Patient Interests, 41 Wake Forest 

L. Rev. 189, 190 (Spring 2006). Although there is a relative 

paucity of case law in Maryland analyzing covenants not to 

compete in the healthcare industry, it is nevertheless clear 

that Maryland recognizes the enforceability of covenants 

involving healthcare providers and other healthcare entities. 

Holloway v. Faw, Casson & Co., 319 Md. 324, 334-39 (1990) 

(stating that “courts have rejected a per se prohibition against 

noncompetition agreements between physicians” because 

they represent legitimate means for an employer to protect 

its ongoing business); Lofton v. TLC Laser Eye Centers, Inc., 

2001 U.S. Dist. LEXIS 1476 (D. Md. February 8, 2001) (enforc-

ing covenant not to compete against ophthalmic technician). 

The purpose of this article is to outline the requirements for 

enforceability of covenants not to compete in the healthcare 

context, as well as the remedies available.

not to compete
in health care

covenants
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a.The rule of reason and 
Protectable Interests
Maryland, along with most other states 
that uphold restrictive covenants in 
the medical profession, applies the 
“rule of reason.” Holloway, 319 Md. at 
338-39; Becker v. Bailey, 268 Md. 93, 96 
(1973); Weber v. Tillman, 913 P.2d 84, 
89 (Kan. 1996); Karlin v. Weinberg, 390 
A.2d 1161, 1165 (N.J. 1978). This rule 
upholds restrictive covenants in an 
employment contract “if the restraint 
is confined within limits which are no 
wider as to area and duration than are 
reasonably necessary for the protec-
tion of the business of the employer 
and do not impose undue hardship on 
the employee or disregard the inter-
ests of the public.” Holloway, 319 Md. 
at 334 (quotations omitted).

As a threshold matter, an employer 
must have a protectable business inter-
est in order for a covenant not to com-
pete to be enforceable. id. An employ-
er’s trade secrets, client lists, and estab-
lished customer relationships are legit-
imate protectable business interests. 
Becker, 268 Md. at 97-99; Ruhl v. F.A. 
Bartlett Tree Expert Co., 245 Md. 118, 124 
(1967). These interests apply with equal 
force in the healthcare industry. Karlin, 
390 A.2d at 1168-69. Thus, courts often 
find strong evidence of a protectable 
interest when a healthcare employer’s 
success relies on the personal contact 
the employee physician develops with 
clients. See, e.g. Weber, 913 P.2d at 91-93. 
Tuttle v. Riggs-Warfield-Roloson, 251 Md. 
45, 49-50 (1968).

Maryland courts will uphold confi-
dentiality agreements in covenants not 
to compete that prevent the employee 
from exploiting confidential informa-
tion or trade secrets of the employ-
er. Holloway, 319 Md. at 335-36. This 
includes information about the employ-
er’s trade, and direct and personal con-
tacts of the employer. Tolman Laundry 

v. Walker, 171 Md. 7, 12-13 (1936). Thus, 
information is considered a trade secret 
if it “hold[s] ‘independent econom-
ic value’ because it is not ‘generally 
known’ to or readily ascertainable by 
others who stand to benefit economical-
ly if they use or disclose it, and… [is] the 
subject of reasonable efforts to maintain 
its secrecy.” LeJeune v. Coin Acceptors, 
381 Md. 288, 307 (2004). The uniqueness 
of an employer’s services may also be a 
protectable interest. Millward v. Gerstung 
International Sport Education, 268 Md. 
483, 489 (1973) (upholding a covenant 
not to compete primarily because of the 
unique reputation and qualifications of 
the employee). 

B. Consideration
A covenant not to compete must be 
supported by adequate consideration. 
Maryland recognizes three forms of 
consideration in covenants not to com-
pete: bargaining a restrictive covenant 
in exchange for employment; a change 
in terms and conditions of employment; 
and continued employment. Lofton, 
2001 u.S. Dist. lEXIS 1476, at *14; Gill 
v. Computer Equip. Corp., 266 Md. 170, 
179 (1972); Ruhl, 245 Md. at 121. The 
promise not to terminate employment 
may also constitute adequate consid-
eration for a covenant not to compete. 
Simko, Inc. v. Graymar Company, 55 Md. 
App. 561, 565-67 (1983) (holding that 
an employer’s consent not to terminate, 
like an employee’s consent to continue 
employment, constituted sufficient con-
sideration, provided that the employee 
is not terminated in an unreasonably 
short period of time thereafter). 

C. Temporal and 
Geographic reasonability
The temporal and geographic restric-
tions set forth in a covenant not to 

compete must be “confined within 
limits which are no wider…than are 
reasonably necessary for the protec-
tion of the business of the employer.” 
Tuttle, 251 Md. at 49. Accordingly, 
most temporal restriction clauses 
in the healthcare industry are sev-
eral years at most, and often are a 
year or less. See generally Derek W. 
loeser, The Legal, Ethical, and Practical 
Implications of Noncompetition Clauses: 
What Physicians Should Know Before 
They Sign, 31 J.L. Med & Ethics 283, 
284 (Summer 2003). The courts have 
emphasized that an employer’s inter-
est in preventing an employee from 
unfairly capitalizing on the employer’s 
customer base is more deserving of 
protection when the business’ success 
is directly attributable to the personal 
contact between the employees and 
clients. Tuttle, 251 Md. at 49-50. 

Thus, a covenant’s duration will be 
considered reasonable if it provides 
the employer with a sufficient period 
of time to hire new doctors and for 
those doctors to demonstrate their 
competence to the patients. See gener-
ally Paula Berg, Judicial Enforcement 
of Covenants Not to Compete Between 
Physicians: Protecting Doctors’ Interests 
at Patients’ Expense, 45 rutgers l. rev. 
1, 24-26 (Fall 1992).

In Holloway, supra, the Court of 
Appeals set forth a general standard 
by which to evaluate the reasonable-
ness of a temporal restriction in a cov-
enant not to compete. 319 Md. at 349. 
There, the court examined whether 
the five-year temporal restriction in 
the employee’s covenant reasonably 
protected the employer’s relationship 
with its clients, and focused on the 
nature of the personal relationship 
the employee developed with the 
employer’s clients. Id. Holloway shows 
that the court will examine whether 
the employee’s personal contact with 
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the clients is strong enough to enable 
the employee to control the clients as 
a personal asset, thus empowering the 
employee to abscond with them to a 
competitor following the employee’s 
termination. Id. at 349-51. A reasonable 
temporal restriction must therefore 
reflect the requisite period needed for 
the client to disassociate himself from 
the former employee. Id.

A geographic restriction in a cov-
enant not to compete is reasonable 
if it “is well defined and no wider 
than is necessary to protect the legiti-
mate interests of the employer.” Hebb 
v. Stump, Harvey & Cook, Inc., 25 Md. 
App. 478, 488 (1975). Thus, in a physi-
cian covenant not to compete, a court 
is likely to evaluate the area that both 
the employer and the employee ser-
vice, as well as the type of services 
that the employer’s business provides. 
Id.; Warfield v. Booth, 33 Md. 63, 69 
(1870). Cases from other jurisdictions 
are instructive. Gomez v. Chua Medical 
Corporation, 510 N.E. 2d 191, 193 (thir-
ty-mile restriction in a physician cov-
enant not to compete was reasonable 
because the employer had a substantial 
patient base within that area); Cogley 
Clinic v. Martini, 112 N.W. 2d 678, 681 
(enforcing a twenty-five mile restric-
tion because the employer had 30,000 
patients within that area); Fumo v. Med. 
Group of Michigan City, Inc., 590 N.E. 
2d 1103, 1109 (finding a twenty-five 
mile restriction to be reasonable even 
though it included hospitals that the 
employer had not serviced because 
“individuals travel to obtain offered 
services, [and] an employer may have 
a protectable interest extending over a 
geographical area greater than that pre-
viously serviced by the employee”). 

In addition to temporal and geo-
graphic considerations, many courts 
will also evaluate whether a covenant 
not to compete would constitute an 

undue burden on the physician in 
light of the fact that the covenant may 
force them to relocate their practice 
to an area outside of the geographical 
restriction. See, e.g., Weber v. Tillman, 
913 P.2d 84, 91 (Kan. 1996). The major-
ity of courts, however, will not find 
an undue burden unless the physician 
employee is restricted from practicing 
his or her chosen profession altogeth-
er. Id. Maryland courts take a similar 
approach, at least with respect to pro-
fessionals. See, e.g., Holloway, 319 Md. at 
338-39. This is because courts view “the 
burden of noncompetition clauses to be 
minimal due to the employee’s ability 
to easily locate employment that is in 
conformity with the covenant restric-
tions.” Holloway v. Faw, Casson & Co., 
78 Md. App. 205, 219 (1989), aff’d and 
rev’d in part, 319 Md. 324 (1990). 

d. Public Policy
Maryland courts have not specifically 
addressed the public policy implica-
tions of covenants not to compete in 
healthcare. The courts have, however, 
addressed the issue in dicta, and sug-
gested that there is no per se prohibi-
tion on physician restrictive covenants. 
Holloway, 319 Md. at 75 (noting that 
restrictive covenants represent a legiti-
mate tool for protecting an employer’s 
business and, consequently, are appro-
priate in the healthcare industry). See 
also Warfield, 33 Md. at 75. Thus, absent 
exceptional circumstances, it does not 
appear that public policy concerns will 
prevent enforcement of physician cov-
enants not to compete. 

E. remedies
1. Temporary Restraining Orders and 
Preliminary Injunctions
When a physician allegedly violates a 
noncompetition agreement, the most 

common remedies requested by an 
employer are a temporary restraining 
order (or “Tro”) and a preliminary 
injunction. Both remedies afford tem-
porary, rather than permanent, relief 
(though a Tro generally lasts no lon-
ger than 20 days, while a preliminary 
injunction can last until the entry of 
a final judgment). Both require proof 
of the elusive concept of “irreparable 
harm.” Finally, both generally serve to 
preserve the status quo – i.e., both seek 
to prevent the physician from alleg-
edly violating the agreement while the 
dispute continues.

The court’s ruling on a Tro or pre-
liminary injunction motion will often be 
dispositive; many cases settle soon after 
a court has either granted or denied a 
motion for a preliminary injunction.

A. Substantive Requirements of a 
TRO Motion
While employers typically combine 
motions for a Tro with motions 
for a preliminary injunction, the 
two related remedies nonetheless 
have different requirements. rule 
15-504 sets forth the requirements 
for Tros.

The rule requires the proof of 
specific facts shown by affidavit or 
other statement under oath (such 
as a verified complaint). In addi-
tion, the rule requires proof of the 
threat of immediate, substantial, 
and irreparable harm before a full 
adversary hearing can be held.

Although a party may appeal 
from the grant or denial of a Tro, 
there is virtually no case law to 
guide a court in its deciding wheth-
er a party has set forth “specific 
facts” or whether the threat of harm 
is sufficiently “immediate” or “sub-
stantial” to warrant a Tro. Suffice it 
to say, however, that, while a court 
may have discretion to grant a Tro 
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if the moving party meets all of the 
conditions in the rule, it can, should, 
and probably will deny a Tro if 
any condition is unmet.

B. Substantive Requirements of a 
Preliminary Injunction Motion
Although rule 15-505 concerns pre-
liminary injunctions, the rule says lit-
tle about when a court should grant 
such relief. Instead, the applicable 
principles come from the case law.

The cases recite that courts 
consider four factors in deciding 
whether to grant a preliminary 
injunction: (1) the likelihood that 
the plaintiff will succeed on the 
merits; (2) the “balance of con-
venience,” determined by wheth-
er greater injury would be done 
to the defendant by granting the 
injunction than would result from 
its refusal; (3) whether the plain-
tiff will suffer irreparable injury 
unless an injunction is granted; and 
(4) the public interest. Department 
of Transp. v. Armacost, 299 Md. 
392, 404-05 (1984); Eastside Vend 
Distributors, Inc. v. Pepsi Bottling 
Group, Inc., 396 Md. 19, 241 (2006).

“These factors,” however, “are not 
like elements of a tort.” DMF Leasing, 
Inc. v. Budget Rent-A-Car of Maryland, 
Inc., 161 Md. App. 640, 648 (2005). 
Instead, a court must consider the 
“‘flexible interplay’” of all the fac-
tors. Lerner v. Lerner, 306 Md. 771, 792 
(1986), quoting Blackwelder Furniture 
Co. v. Seilig Mfg. Co., 550 F.2d 189, 
196 (4th Cir. 1977).

In so doing, the court begins by 
balancing the likelihood of harm to 
the plaintiff if it denies the injunc-
tion against the likelihood of harm 
to the defendant if it grants the 
injunction. If it appears that the 
plaintiff would suffer great harm 
from the denial of an injunction 

while the defendant would suf-
fer little or none from the grant of 
such relief, the plaintiff need show 
very little by way of likelihood of 
success on the merits. By contrast, 
as the likely harm to the plaintiff 
decreases (or as the corresponding 
harm to the defendant increases), 
the plaintiff must show much more 
by way of likelihood of success 
on the merits for an injunction to 
issue. Lerner, 306 Md. at 783-85.

In short, in the decision of wheth-
er to grant a preliminary injunc-
tion, the balance of convenience or 
balance of harm is often decisive, 
because it dictates how much or 
how little the moving party must 
show by way of its own likelihood 
of success on the merits.

C. Irreparable Harm
In the jurisprudence of Tros and 
preliminary injunctions, courts 
frequently refer to the concept 
of “irreparable harm.” The term 
“irreparable harm” is, however, 
difficult to define.

Maryland courts have explained 
that “irreparable injury is suffered 
whenever monetary damages are 
difficult to ascertain or are other-
wise inadequate.” Maryland-Nat’l 
Capital Park and Planning Comm’n v. 
Washington Nat’l Arena, 282 Md. 588, 
615 (1978). Such injury, however, 
need not “be beyond all possibility 
of compensation in damages, nor 
need it be very great.” Id. Notably, 
the “factor of irreparable injury ‘can 
include the need to maintain the 
status quo.’” Lerner, 306 Md. at 791, 
quoting State Dep’t of Health and 
Mental Hygiene v. Baltimore County, 
281 Md. 548, 554 (1977). 

In disputes between physicians 
and medical practices, the question 
of “irreparable harm” often involves 

whether the physician’s allegedly 
wrongful conduct will cause the prac-
tice to suffer harm to its “goodwill,” 
or its value as a going concern. In 
medical practices, as in many types 
of professional service businesses, 
“goodwill” consists in the intangible 
value of relationships between the 
business and its “customers.” Thus, if 
a former physician threatens a prac-
tice’s goodwill by allegedly violating 
a noncompetition agreement, a court 
may find irreparable harm sufficient 
to warrant the grant of a Tro or 
a preliminary injunction. See Intelus 
Corp v. Barton, 7 F. Supp. 2d 635, 639 
(D. Md. 1998); see also Holloway v. 
Faw, Casson & Co., 319 Md. 324, 335 
(1990) (stating that employers have 
an interest in preventing employees 
from using contacts with clients to 
recruit those clients after employment 
has ended).

A court may find “irreparable 
injury” even if the plaintiff has a 
remedy at law for damages. For 
example, in DMF Leasing, 161 Md. 
App. at 651-52, the court held that 
the destruction of an ongoing busi-
ness constituted irreparable injury 
even though the plaintiff could 
readily quantify its economic losses. 
Indeed, the rules stipulate that a 
court “may not deny an injunction 
solely because the party seeking it 
has an adequate remedy in damag-
es” unless the other party has posted 
a bond sufficient to pay all damages 
and costs for which it might be held 
liable. Md. rule 15-502(c).

2. liquidated damages
Many employment agreements allow 
the employer to collect liquidated 
damages in case of a breach of a non-
competition agreement. The Court of 
Appeals upheld such a provision in 
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Holloway v. Faw, Casson & Co., 319 Md. 
324 (1990), where an accountant had 
agreed to pay 100 percent of the prior 
year’s fee for any client who engaged 
his services after his departure from 
the firm in violation of his agreement.

A liquidated damages clause may, 
however, be deemed “invalid as a 
penalty where the amount agreed 
upon is “‘grossly excessive and out 
of all proportion to the damages that 
might reasonably have been expected 
to result from such breach of the 
contract.’” Barrie School v. Patch, 401 
Md. 497, 509 (2007), quoting Baltimore 
Bridge Co. v. United Rys. & Elec. Co., 
125 Md. 208, 215 (1915).

To determine whether a particular 
agreement contains a valid liquidated 
damages clause or an invalid penalty, 
Maryland courts look to two seemingly-
contradictory requirements:

First, the clause must provide a fair 
estimate of potential damages at 
the time the parties entered into the 
contract. Second, the damages must 
have been incapable of estimation, 
or very difficult to estimate, at the 
time of contracting.

Barrie School v. Patch, 401 Md. at 510 
(citations omitted).

The cases do not explain how the 
clause can provide a “fair estimate” if 
the damages cannot be estimated or 
are, at least, very difficult to estimate. 
Nonetheless, in the medical context, 
actual damages are often difficult to 
prove and estimate, particularly when 
a practice has hundreds (if not thou-
sands) of regular patients. In those 
circumstances, a liquidated damages 
clause can provide an enforceable and 
cost-effective means of deterring vio-
lations and securing compliance with 
a departing physician’s obligations.

3. “Blue-penciling”: Strict 
divisibility vs. Flexibilty
When a noncompetition agreement con-
tains terms that a court regards as too 
onerous, it has two choices. under the 
“strict divisibility” approach, it can sever 
the offending language, striking it from 
the agreement altogether. Alternatively, 
under the “flexible approach,” it can 
rewrite the language to make it enforce-
able (for example, by changing a three-
year restriction to two years). Indeed, 
under the flexible approach, a court 
may even insert terms that the parties 
never agreed to employ.

It is not clear which approach 
Maryland takes. In Holloway, a divided 
panel used the flexible approach to 
transform an unenforceable five-year 
restriction into an enforceable three-
year restriction. on certiorari, however, 
the Court of Appeals declined to decide 
what it called “provocative questions” 
concerning whether Maryland should 
adopt that approach. 78 Md. App. at 
353. Instead, the Court contrived a 
means to avoid a decision on the valid-

ity of the fourth and fifth years of the 
restrictions, calling the question moot. 
Id. at 348. The Court made no com-
ment on whether Maryland adopted 
the flexible approach or the strict divis-
ibility approach.

Nonetheless, almost two decades 
after Holloway, a consensus may be 
developing that Maryland does not 
endorse the “flexible approach.” In a 
comprehensive decision several years 
ago, Judge J. Frederick Motz of the 
united States District Court observed 
that Holloway had expressly refused to 
address whether the flexible approach 
... was part of Maryland law.” Deutsche-
Post Global Mail, Inc. v. Conrad, 292 
F. Supp. 2d 748, 757 (2003). he also 
observed that, both before and after 
Holloway, Maryland appellate courts 
had applied only the strict divisibility 
rule. Id. For those reasons, he concluded 
that “blue penciling must be limited to 
the removal of offending language and 
cannot include the addition of words or 
phrases in an effort to make the restric-
tive covenant reasonable.” Id.

The federal court’s decision is not 
binding on Maryland state courts. Still, 
given the court’s comprehensive opin-
ion, as well as a similar opinion from 
the Business and Technology Court in 
Baltimore County (United Rentals, Inc. 
v. Davison, 2002 Wl 31994520 (Cir. Ct. 
for Baltimore County, July 23, 2002)), 
employers might be well advised not 
to rely on the notion that Maryland 
courts will rewrite their agreements 
to transform unreasonable restrictions 
into reasonable ones.
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By Paige lescure

Health Freedom: 

the Practice of  Complementary 

and Alternative Medicine 
use of complementary and alternative medicine (“CAM”) has 
been growing steadily in the united States with more than 
one third of all Americans reporting use of some form of CAM 
therapy. Although certain CAM therapies, such as acupunc-
ture and chiropractic, are independently regulated under the 
health occupations Article of the Annotated Code of Maryland 
and others provided under the scope of practice of a licensed 
health occupation, many CAM therapies are not licensed prac-
tices. This article explores the legal status of CAM services in 
Maryland, particularly unlicensed CAM services, and the recent 
legislative initiatives to permit unlicensed CAM practitioners to 
provide services in Maryland. 
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What is CaM?
The National Institutes of health 
National Center for Complementary 
and Alternative Medicine defines 
CAM as “a group of diverse medical 
and health care systems, practices, 
and products that are not presently 
considered to be part of conventional 
medicine” including modalities such 
as homeopathy, Ayurveda and tradi-
tional Chinese medicine; meditation; 
prayer; art, music or dance thera-
py; herbal medicine; food, mineral 
and vitamin therapies; chiropractic 
medicine or massage; qigong, reiki, 
and therapeutic touch. http://www.
nccam.nih.gov For most alternative 
medicine practitioners, however, 
CAM is a more fluid concept that 
includes any type of holistic healing 
that utilizes the body’s own pow-
ers to heal itself. At some level, the 
interest in CAM reflects disenchant-
ment with conventional medicine 
and its disease/cure model and an 
embrace of a new paradigm of heal-
ing, which, as Michael Cohen, one 
of the leading authorities on CAM 
regulation, has observed, “involves 
a movement toward wholeness, 
growth, or greater balance on physi-
cal, mental, emotional and social lev-
els….” M. Cohen, Complementary and 
Alternative Medicine: Legal Boundaries 
and Regulatory Perspectives, 9 (1998). 
CAM appears to be more than the 
sum of its identifiable modalities and, 
as such, presents a unique challenge 
to regulators and lawyers to create an 
appropriate legal framework for CAM 
services. 

use of CaM in the unites 
States and Maryland
According to the most recent nation-
al CAM survey, published in 2008 
by the Centers for Disease Control 

and Prevention’s National Center for 
health Statistics (NChS), approxi-
mately 38 percent of adults and 12 
percent of children used some kind 
of CAM therapy in 2007. In a supple-
mental report published July 30, 2009, 
NChS reported that in 2007 united 
States consumers spent $33.9 billion 
out-of pocket for CAM, including 
both the purchase of CAM products 
and materials as well as the estimated 
354.2 million visits to CAM practitio-
ners. of significance to Maryland, as 
a state with a high density of mili-
tary personnel, is a 2004 survey that 
found that military families routinely 
use CAM therapy (F. McPherson & 
Schwenka, Mil. Med. 169(5), 354-
357, 2004) and a 2007 study showing 
that 37 percent of navy and marine 
personnel use CAM (T.C. Smith et 
al., BMC Complement. Altern. Med. 
7(16), 2007). 

A 2008 study of CAM use among 
older urban African Americans in 
Maryland reported that 88.4 percent 
of urban African Americans age 60 
years and older in western Baltimore, 
Maryland used CAM therapies in the 
previous year. P.T. ryder et al., J. Natl. 
Med. Assoc. 100(10), 1186-1192, 2008. 

Moreover, use of certain CAM 
modalities has been increasingly inte-
grated into conventional medicine. 
Surveys conducted by the American 
hospital Association demonstrate 
a steady increase in CAM services 
offered at hospitals and, increasing-
ly, physicians are referring for CAM 
and using CAM. A 1995 survey con-
ducted in the Chesapeake Bay Area 
found that the majority of physicians 
demonstrate a high interest in CAM 
therapies and refer patients to CAM 
practitioners for care. B.M. Berman 
et al., J. Am. Board Fam. Pract.  
8(5) 361-6, 1995.

regulation of CaM
Although there are various federal 
laws and regulations that impact the 
use of CAM, most notably the Dietary 
Supplement health and Education Act 
(“DShEA”), which regulates the man-
ufacturing and sale of supplements, 
CAM therapies are primarily regu-
lated, if at all, under the state licensing 
laws that govern health occupations 
and the practice of medicine. 

A. Regulation of the Practice  
of Medicine
The current model of regulation of 
the healing arts in the united States 
largely reflects the historical devel-
opment of the practice of medicine. 
Medicine in the united States was 
mostly unregulated until the early 
nineteenth century when different 
types of practitioners began to vie for 
recognized legitimacy through enact-
ment of licensing laws. By the turn of 
the nineteenth century the supremacy 
of the physician who treated diseases 
using conventional medical therapies 
was well established, and increas-
ingly states enacted licensing laws 
that restricted the practice of medi-
cine to those persons and activities 
that conformed to the views of the 
dominant allopathic medical commu-
nity. See M. Cohen et al., The Practice 
of Integrative Medicine, A Legal and 
Operational Guide 28 (2007). 

Maryland’s first medical practice 
act, enacted in 1888, licensed only 
those individuals who were gradu-
ates of a medical college or who had 
passed a state examination. 1888 Md. 
laws 697. Both allopathic and homeo-
pathic physicians were recognized as 
physicians in Maryland until 1957 
when the homeopathy board was 
disbanded and allopathic medicine 
became the primary medical culture 
in Maryland. 
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licensing regulations have been 
criticized for their tendency to pro-
tect and promote the economic and 
political power of the dominant medi-
cal establishment (M. Cohen, Practice 
of Integrative Medicine, at 14-15) and 
their failure to adequately ensure 
patient safety or physician compe-
tency (r.C. Clark, Why Does Health 
Care Regulation Fail?, 41 Md l. rev. 
1 (1981)). Notwithstanding criticism, 
medical licensing laws continue to 
be employed in every state as the 
primary means of protecting citizens 
from (i) fraudulent healing practices 
(People v. Steinberg, 73 N.y.S.2d 475 
(N.y.C. Mag. Ct. 1947)); (ii) poor qual-
ity or unproven modalities of health-
care (People v. Amber, 349 N.y.S.2d 604 
(N.y. Sup Ct. 1973)); (iii) unqualified 
practitioners (Hitchcock v. Collenberg, 
140 F. Supp. 894 (D. Md. 1956)); and 
(iv) medical practices that differ from 
the accepted and prevailing medical 
standards of the day (In re Guess, 393 
S.E.2d 833 (N.C. 1990)). 

The power of a state to regulate 
medicine through licensing laws has 
been consistently upheld by state and 
federal courts. In the seminal case of 
Dent v. West Virginia, 129 u.S. 114, 
122 (1889), the united States Supreme 
Court found that a law prohibiting 
an eclectic physician (herbalist) from 
practicing medicine was within the 
legitimate power of a state in order 
to protect its people from the “con-
sequences of ignorance and inca-
pacity, as well as of deception and 
fraud.”  Medical licensing laws have 
withstood most constitutional chal-
lenges, notably claims of unconsti-
tutional limitation of free exercise of 
religion (Smith v. People, 117 P. 612 
(Colo. 1911)); due process (Hitchcock, 
supra); and privacy claims (Rutherford 
v. United States, 616 F. 2d. 455 (10th 
Cir. 1980)). 

In Watson v. State of Maryland, 218 
u.S. 173 (1910) the united States 
Supreme Court, denying an equal 
protection claim, iterated that the state 
has broad discretion to regulate health 
occupations, unless such regulations 
“are so unreasonable and extravagant 
as to interfere with property and per-
sonal rights of citizens, unnecessarily 
and arbitrarily.” Id. At 178. 

The reasonableness standard for 
health regulations under Watson 
has been interpreted broadly. In the 
Hitchcock case, the court found that it 
was not unreasonable to require natur-
opaths to meet all the qualifications of 
an allopathic physician in order to 
practice medicine. See, Hitchcock, supra. 
Moreover, in Maryland, the power of 
the state to regulate the healing arts 
extends to all categories of healing 
arts outside of allopathic medicine 
and such regulations “need not be 
uniform with respect to all methods 
and practices, but distinctions may 
be made and schools or methods of 
practice may be exempted from the 
regulations or subjected to peculiar 
regulations as long as the discrimina-
tion is not arbitrary or unreasonable.” 
Aitchison v. State, 204 Md. 538, 548-49 
(1954).

B. The Practice of Medicine  
in Maryland
With almost unfettered power to reg-
ulate the healing arts, states began 
to develop a fairly uniform licensing 
model that permitted only authorized 
individuals to engage in the “prac-
tice of medicine,” broadly defined to 
encompass most healing acts. Today, 
in Maryland, the practice of medicine 
includes (A) engaging, with or with-
out compensation, in medical (i) diag-
nosis; (ii) healing; (iii) treatment; or 
(iv) surgery and (B) doing, undertak-
ing, professing to do, and attempting 
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diagnosing, healing, treating, prevent-
ing, prescribing for, or removing any 
physical, mental, or emotional ailment 
or supposed ailment of an individual” 
Md. Code Ann., health occ., §14-
101(l)(2) (the “Act”). 

Any person performing an act that 
constitutes the practice of medicine 
must be licensed by the Board of 
Physicians unless exempted or oth-
erwise authorized to practice another 
health occupation under the health 
occupations Article. The practice 
of other health occupations is not 
considered the practice of medicine 
provided those authorized practitio-
ners perform only those medical acts 
within their defined scope of practice.  

C. CAM and Licensed Health 
Practitioners
In Maryland, as in most states, cer-
tain CAM therapies are increasingly 
integrated into the scope of prac-
tice of licensed medical occupations. 
Although no medical licensing board 
in Maryland has issued a regulation 
or formal policy on CAM, both the 
Board of Physicians and the Nursing 
Board have issued informal state-
ments on CAM. The Nursing Board 
statement, now withdrawn, required 
that a nurse have “documented 
knowledge, judgement, skill and 
competency in the application of the 
[CAM] therapy” in addition to other 
requirements relating to consent and 
disclosure. http://www.mbon.org, 
retrieved 5/11/2009. 

The 2002 Board of Physicians rec-
ommendation, issued in a 2002 Board 
of Physicians newsletter, generally 
permits CAM use by physicians pro-
vided that (1) no unproven CAM 
practice is used if it has the potential 
to harm a patient; (2) CAM that is not 
verified by generally accepted clinical 
studies is not used to the exclusion of 

scientifically proven effective meth-
ods; and (3) unproven CAM treatment 
is not pursued indefinitely if it fails 
to achieve treatment goals. http://
www.mbp.state.md.us/pages/news-
letters. under the board’s guidelines, 
many CAM modalities, even those 
that may be unproven by any scien-
tific or evidence-based methodology, 
may be provided if they do not have 
a potential for harm. 

Notwithstanding the apparent lib-
erality of the Board of Physician’s 
position on CAM under the 2002 
guidelines, the board has since initi-
ated at least two investigations into 
physician CAM practice resulting in 
suspension (Paul Beals, M.D., http://
www.mbp.s ta te .md.us/forms/
apr2004sanctions; rothstein, D.o., 
http://www.mpb.state.us/forms/
fall2005). In addition, physicians 
remain concerned about the extent 
to which the referral for CAM may 
be considered grounds for discipline 
under § 14-401(a)(18) of the health 
occupations Article (practicing with 
an unauthorized individual); may 
constitute substandard care (Beals 
v. Board of Physicians, http://www.
casewatch.org//board/med/2004_
order); or may constitute medi-
cal malpractice (See, e.g. Charell v. 
Gonalez 660 N.y.S.2d 665 (N.y. Sup.
Ct., 1997)). 

D. CAM and Unlicensed 
Practitioners 
unlicensed CAM practitioners may 
not perform any act that constitutes 
the practice of medicine or represent 
that they are authorized to practice 
medicine and may be at risk when 
their services fall within the scope 
of practice of another licensed health 
occupation. Most unlicensed CAM 
practitioners in Maryland offer CAM 
services under the theory that they 

are not providing allopathic diagno-
sis, treatment or healing and, thus, 
are not practicing medicine. This 
position has only limited support in 
Maryland law.

The practice of medicine in 
Maryland includes only acts that are 
“medical,” a term not defined in the 
Act. Theoretically, when CAM prac-
tices relate to non-medical acts or tra-
ditional non-disease-based theories 
of healing, CAM may not constitute 
the practice of medicine. In Crider v. 
Cullen, 191 Md. 723 (1949), the Court 
of Appeals, in denying coverage for 
chiropractic care, noted that chiro-
practic was based on a theory distinct 
from the science and art of medicine 
and did not constitute the practice of 
medicine in Maryland. Similarly, the 
Maryland legislature has apparently 
accepted the concept that acupunc-
ture based on traditional Chinese 
theories is distinct from allopath-
ic medicine. under §1A-101 of the 
health occupations Article, which 
creates licensing for acupuncturists, 
the practice of acupuncture is defined 
as “oriental medical therapies for 
the purpose of normalizing energetic 
physiological functions…” Md. Code 
Ann., health occ., § 1A-101(f)(1). 

In contrast, the form of acupunc-
ture that is authorized as part of 
the practice of medicine is defined 
as the “stimulation of certain points 
in the body” without reference to 
oriental theories of medicine. Md. 
Code Ann., health occ., § 14-101(i). 
The term “medical” has also been 
used in licensing laws of other health 
occupations to distinguish the scope 
of practice from lay activities. For 
example, the authorizing statute for 
dietetic and nutrition services regu-
lates “medical nutrition,” defined as 
advice relating to a specific physi-
ological condition or symptom (Md. 
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Code Ann., health occ., § 5-401), 
and exempts “nonmedical nutrition” 
activities (Md. Code Ann., health 
occ., §5-103) defined in regulation 
as “application of basic principles 
of nutrition to food selection for the 
purposes of maintaining health.”(Md. 
Code regs. 10.56.01.02B. 

In this way, non-medical, lay activ-
ities and practices that are based on 
culturally or historically distinct the-
ories of healing theoretically could 
be characterized as outside the defi-
nition of the practice of medicine in 
Maryland. It appears that Maryland 
courts, however, are likely to find 
that any act that is similar to an allo-
pathic act may constitute the practice 
of medicine. In Aitchison, the Court of 
Appeals of Maryland, while acknowl-
edging that naturopathy was char-
acterized as an alternative holistic 
theory of healing, nonetheless found 
that naturopathy was sufficiently 
similar to allopathic medicine to con-
stitute the practice of medicine. The 
court also stated that such alternative 
practices would be considered out-
side of the practice of medicine only 
when they are in some way subject 
to alternative regulation or oversight, 
noting that the Maryland “legislature 
has been careful to prevent medi-
cal treatments without the protec-
tion afforded by some official regula-
tory board.” Aitchison, supra, at 550. 
In a recent prosecution of a CAM 
practitioner, the Maryland Board of 
Physicians took an expansive view 
of the practice of medicine. Matter of 
Lockman, Case No. 2005-0028, oct. 11, 
2006, http://www.mbp.state.md.us/
forms/lockman. Lockman involved 
an egregious case of an unlicensed 
practitioner and his naturopath 
employee who provided water fast-
ing treatments that resulted in the 
death of a diabetic patient and injury 

to six other patients. The Board of 
Physicians claimed that although the 
practitioner did not expressly repre-
sent himself as a physician, his acts 
could be construed to constitute both 
the practice of medicine and false 
representation as a physician. The 
administrative law judge agreed that 
“offering to heal, contemplating vari-
ous medical diagnoses, prescribing 
a treatment plan, implementing the 
treatment plan, and discontinuing 
medications prescribed by other phy-
sicians, combined with daily evalu-
ations and measurements of blood 
pressure are all physician-like behav-
ior and rise to the practice of medi-
cine.” Id. at 43.

The Board ruling in Lockman sounds 
a warning to unlicensed CAM healers 
that acts that involve diagnosis, treat-
ment or prevention of any allopathic 
disease or allopathically defined con-
dition, tests or procedures that mea-
sure allopathic states of health, or 
recommendations regarding the tak-
ing of drugs or treatment prescribed 
by a physician may constitute the 
practice of medicine. Even where a 
CAM practice is non-allopathic and 
based on traditional healing modali-
ties, the dicta in Aitchison and the 
expansive reach of health regulation 
in Maryland (including recent regu-
lation in 2009 of athletic trainers) 
suggest that the unlicensed prac-
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tice of CAM is not permitted under 
Maryland law. 

Notwithstanding the lack of per-
suasive support for the legal provi-
sion of unlicensed CAM therapy, the 
Board of Physicians has not vigorous-
ly prosecuted unlicensed CAM pro-
viders. Except for the recent Lockman 
prosecution, an especially egregious 
example of unscrupulous and fraud-
ulent activity, there are no reported 
board sanctions of unlicensed CAM 

practitioners. For the most part, the 
Board of Physicians has focused on 
ensuring that its licensed physicians 
do not stray beyond their own scope 
of practice and protecting the pub-
lic against fraudulent representations 
regarding the practice of medicine. 
Whether the dearth of board pros-
ecutions relates to the relative lack 
of harm of CAM practices or lack 
of interest by the board is unclear. 
At a minimum, however, the lack of 

prosecution of unlicensed CAM and 
the lack of formal CAM regulation 
reflect a fundamental ambivalence 
about CAM within the conventional 
medical community and the health 
regulatory boards. 

Health Freedom legislation
CAM regulation can be accomplished 
by any one or more of three basic 
mechanisms: (1) incorporating CAM 
practice into conventional medical 
licensing framework, (2) licensing of 
CAM practitioners, or (3) health free-
dom legislation. Increasingly, CAM 
is permitted under the licensed scope 
of practice of physicians and other 
licensed practitioners. There is risk, 
however, that CAM practice may 
become the exclusive domain of allo-
pathic providers whose training and 
expertise may not include all types 
of CAM therapy. The second mecha-
nism, the formal licensing of indi-
vidual CAM practices, also presents 
challenges, as many CAM modalities 
are not easily standardized. 

Finally, under a health freedom 
legislation model, CAM is regulated 
only by expressly prohibiting cer-
tain acts that are clearly the practice 
of medicine and requiring CAM 
practitioners to make certain dis-
closures about themselves and their 
CAM therapy. 

Most health freedom legisla-
tion, including the proposed 2008 
Maryland health freedom bill (house 
Bill 730), creates a simple exemption 
from the regulation under the prac-
tice of medicine for those unlicensed 
CAM practitioners who (1) do not 
conduct specified practices that are 
considered the practice of medicine, 
such as surgery, prescribing drugs, 
and radiation therapy; (2) do not 
perform any acts that injure or harm 
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a client; (3) do not hold themselves 
out as physicians; and (4) disclose 
to the client pertinent information 
about the CAM therapy offered and 
the qualifications of the CAM prac-
titioner. Some health freedom leg-
islation provides for a more com-
prehensive oversight scheme with 
registration of CAM providers or 
imposes additional requirements on 
CAM practitioners similar to prac-
tice standards established for other 
health professions, such as prohibi-
tions on fee splitting, sexual con-
tact with patients, substance abuse 
and others. See, e.g., Minn. Stat. §§ 
146A.01 et seq. (2008); NMSA 1978 
§§ 61-35-1 through 61-35-8 (2009). 

Advocates for health freedom 
claim that health freedom legislation 
improves protections for consumers 
by imposing simple restrictions on 
the scope of practice and requiring 
important disclosures. Some advo-
cates may argue that health freedom 
laws not only protect CAM practitio-
ners from prosecution and consum-
ers from injury by requiring disclo-
sure but can also deter the type of 
unscrupulous and egregious behav-
ior that occurred in the Lockman case. 
Critics of health freedom argue that 
the laws legitimize unlicensed CAM 
practitioners in the eyes of the con-
sumer without providing sufficient 
protections and endanger citizens’ 
health by allowing unregulated heal-
ing practices.

The 2008 Maryland health freedom 
bill was strongly opposed by MedChi 
(the Maryland State Medical Society), 
the Maryland Board of Physicians, and 
the Maryland Dietetic Association. 
The Board of Physicians, in a posi-
tion paper submitted in opposition to 
hB 730, stated that the bill allowed 
“untrained and unscrupulous indi-
viduals to pose as healthcare pro-

viders” and voiced the concern that 
persons in need of health care would 
bypass the medical system and seek 
treatment from CAM providers first, 
“especially if the alternative therapy 
provides a miracle cure.” In its writ-
ten testimony, the Maryland Medical 
Society opposed hB 730 stating that 
it constituted a “dangerous sanction-
ing of conduct that could lead to 
serious health issues for citizens of 
the State.” 

In response, health freedom advo-
cates generally cite the lack of data 
showing harm in CAM therapy (in 
contrast with data indicating harm 
from many allopathic interventions); 
the speculative nature of most claims 
of harmful interactions between CAM 
therapies and conventional therapies; 
the preemptive regulation by DShEA 
of supplement therapy, and the safety 
record of CAM therapies in states that 
have health freedom laws. Advocates 
often claim that many CAM therapies 
are too varied to adopt coherent stan-
dards for licensure and are so safe as 
to not require standardization. 

Perhaps, most significantly, 
health freedom advocates maintain 
that health freedom embodies the 
paradigm shift that has occurred in 
Americans’ view of healthcare, a shift 
that rejects the absolute supremacy 
of allopathic medicine and embraces 
alternative holistic health concepts 
which bring responsibility for well-
ness back to the individual. 

As of June 2009, seven states have 
enacted health freedom legislation, 
including California (2001), Idaho 
(1976), louisiana (2005), Minnesota 
(1999), New Mexico (2009), oklahoma 
(1994), and rhode Island (2003). The 
2008 Maryland health freedom bill 
(hB 730) failed in committee and 
a similar bill (hB1380) was intro-
duced in the 2009 session but with-

drawn before committee hearings. 
It is expected that a new health 
freedom bill that includes increased 
consumer protection provisions will 
be introduced in the 2010 Maryland 
legislative session. 

Conclusion
The year 2010 may be an auspi-
cious time for the Maryland General 
Assembly to create a considered 
policy for CAM regulation with a 
scheme that meets established goals 
of the State of Maryland and its 
citizens. At this juncture, it may be 
appropriate for the legislature to ask 
whether, in our pluralistic modern 
society where citizens are discovering 
hundreds of novel ways to support 
health and wellness through various 
CAM modalities, the nineteenth cen-
tury regulatory model of licensure 
still offers the most optimal means 
of regulating CAM. For Maryland 
consumers who use CAM therapy, 
the 2010 health freedom bill may 
represent an opportunity to declare 
their interest in preserving access to 
CAM services that are not regulated, 
supervised, or constrained by physi-
cians or other allopathic providers. 
For physicians and other health care 
providers, the health freedom bill 
may offer an opportunity to assist in 
fashioning a law that recognizes and 
accepts the use of alternative theo-
ries of healing, imposes appropriate 
protections, and offers a model for 
collaboration among all healers, in 
the interest of the whole health of 
their patients.

Ms. Lescure is a healthcare lawyer at Miles 
& Stockbridge P.C. She can be reached at 
plescure@milesstockbridge.com. 
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C a l l s  f o r  reform 
i n  t h e  discipline 
o f  health care 
professionals
By Marc K. Cohen and M. natalie McSherry

Health care is one of the most significant industries in the American economy. It 

now dominates federal and state budgets and profoundly touches the lives and 

affects the wellbeing of every family. The need for qualified health care providers 

continues to grow. Similarly, the number of regulated health occupations in Maryland 

has grown from the Board of Physicians (first established as the Commission on 

Medical Discipline and later known as the Board of Physician Quality Assurance) to 

19 individual boards loosely organized within the Maryland Department of Health and 

Mental Hygiene (DHMH) over the past years. Many of these boards license several 

related professions such as audiology and speech pathology or registered nursing 

and practical nursing. Other boards license both the primary profession, such as 

medicine, as well as related ancillary or auxiliary personnel such as physician assis-

tants, respiratory care therapists and radiation oncologists.
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During the last 25 years health 
occupation boards have come under 
increasing pressure to function less 
like collegial professional societies and 
more like law enforcement agencies. To 
that end, boards were restructured to 
include consumer members; to require 
more continuing education; to limit 
non-public functions; to increase public 
notification of disciplinary decisions; 
and to report all discipline to federally 
run national data banks as well as on 
board newsletters and websites. At the 
same time, the boards were granted 
greater independence and oversight of 
the boards was curtailed. 

The Maryland appellate courts 
increasingly limited judicial power to 
review, reverse or revise board deci-
sions. The legislature followed suit, 
abolishing the authority of the DhMh 
Board of review to hear appeals from 
the health occupation boards. In many 
instances the right of a Circuit Court 
to stay a sanction has been removed, 
making appeals in many cases moot 
before filing. From time to time, the 
legislature - as further warning that 
more aggressive enforcement was 
desired, abolished and then reconsti-
tuted noncompliant boards, includ-
ing the Dental Board in 2008 and the 
Board of Physicians (BoP) in 2003. 
over time, the number of board inves-
tigators and compliance analysts grew 
from a handful to hundreds. 

To health care professionals the right 
to practice their profession is among 
the dearest of their rights and posses-
sions, and to the public the obligation 
to practice it ethically and competently 
is paramount. The march toward more 
stringent professional standards of 
conduct, together with more serious 
professional sanctions for failing to 
meet these standards, was not without 
criticism or collateral damage.

In many respects, concerns for due 

process and fairness to licensees in the 
disciplinary process gave way to goals 
of efficiency and expediency in disci-
pline, as well as an apparent desire to 
increase the number of licensees dis-
ciplined in response to public expres-
sions of criticism that the boards were 
too lenient on their own. Moreover, as 
the disciplinary process grew in inten-
sity, it did not appear to do so uni-
formly. What one board thought was 
appropriate to ensure a fair disciplin-
ary hearing another board thought 
was an obstacle to efficiency or an 
undue burden on its resources. 

Some boards, like the BoP, had 
extensive statutes and rules, and other 
boards, like chiropractic or podiatry, 
had far less published procedural 
guidance. Even within a given board 
procedures have not been uniformly 
applied.In some cases a profession-
al might be provided the complaint 
being investigated and the opportunity 
to respond, and in other cases might 
not see it until after the charges were 
issued. Sometimes a board would refer 
a case to the office of Administrative 
hearings to be heard by a disinterested 
administrative law judge and other 
times the same board would decide 
to investigate, charge and try the case 
itself. Some boards would permit co-
defendants to be represented by the 
same lawyer in one matter and decide 
to prohibit it in the next matter

The Judicial View of 
Professional licensing
Court challenges to the seemingly 
unfettered disciplinary power of the 
licensing boards have created a body 
of law that only reinforced boards’ con-
fidence in the propriety of affording 
limited due process to the licensee.

Court decisions have held that 
Maryland boards are empowered to 

investigate, charge, offer their settle-
ment terms, and if not accepted try, 
decide and impose their chosen pun-
ishment on the licensee. No blend-
ing of investigative, prosecutorial, or 
judging functions has been found to be 
constitutionally prohibited. See, e.g., 
State Board of Physicians v. Bernstein, 
167 Md. App. 714 (2006); Rosov v. State 
Board of Dental Examiners, 163 Md. 
App. 98 (2005); both citing Withrow v. 
Larkin, 421 u. S. 35, 95 S. Ct. 1456, 43 
l. Ed. 2d 712 (1975). Even evidence of 
apparent bias on the part of a board 
member is insufficient for recusal 
from any step in the disciplinary pro-
cess. Regan v. State Board of Chiropractic 
Examiners, 355 Md. 397 (1999). 

Moreover, as explained by the Court 
of Special Appeals in Rosov v. Md. 
State Bd. of Dental Exam’rs, 163 Md. 
App. 98 (2005), even a “scintilla” of 
evidence supporting a board decision 
is deemed sufficient to demonstrate a 
board’s decision has met the “substan-
tial evidence” test under the Maryland 
Administrative Procedure Act. one 
appellate judge fancifully described a 
“scintilla” as about “ten gossamers”, 
with eleven gossamers being adequate 
to meet a board’s burden of “substan-
tial evidence.” (Schultz v. Pritts 291 Md. 
1,27, 432 A.2d 1319, 1333 (1981). While 
a professional disciplinary case is seri-
ous enough to be viewed as “quasi 
criminal” in nature, the standard of 
proof is only a preponderance of the 
evidence, as judged by the board as 
fact finder. Boards, the court has held, 
not judges, were to find the facts and 
weigh the evidence. These holdings, 
coupled with the need for only a “scin-
tilla” of supporting evidence, leave 
little for a court to review. 

unless statutorily prohibited, 
a board may delegate a case to an 
impartial administrative law judge 
(“AlJ”) or, alternatively, hear the case 
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itself, find the facts and decide the 
matter on its own. Even when a board 
is required by statute or voluntarily 
chooses to delegate the hearing func-
tion to an AlJ, there is little to con-
strain the board’s ultimate decision. 
The final decision as summarized by 
the court in Cornfield v. State Bd. of 
Physicians, 174 Md. App. 456,is always 
with the board. Any evidentiary find-
ing by the AlJ that a board does not 
choose to embrace, if not founded 
exclusively on the demeanor-based 
credibility of a witness, may essen-
tially be ignored. Earlier decisions had 
indicated that evidentiary findings by 
an AlJ, based on witness credibility, 
were entitled to deference from an 
administrative agency.

however, this limitation on board 
authority was eroded in Citizens for 
Rewastico v. Comm’rs of Hebron and 
then largely swept away in Bernstein. 
In Bernstein the court ruled that even 
when an AlJ found that one expert 
witness was far more credible and per-
suasive than the Board’s witness, the 
Board was still free to ignore this find-
ing and accept the evidence adduced 
by its witness alone. The court’s rea-
soning was that when deciding the 
weight to be given expert testimony 
the Board was more expert than the 
AlJ. Demeanor, witness prejudice and 
other credibility factors relied upon 
by the AlJ in deciding which expert 
should be believed could nevertheless 
be ignored by the Board in deciding 
which expert to believe. 

Moreover, the sanctions assessed 
by a board have been put beyond 
the review of courts. “As long as 
an administrative sanction or deci-
sion does not exceed the agency’s 
authority, is not unlawful, and is sup-
ported by competent, material and 
substantial [“scintilla”] evidence, 
there can be no judicial reversal or 

modification of the decision based 
on disproportionality or abuse of dis-
cretion unless, under the facts and 
circumstances of a particular case, the 
disproportionality or abuse of discre-
tion was so extreme and egregious 
that the reviewing court can properly 
deem the decision to be ‘arbitrary and 
capricious’.” Spencer v. Maryland State 
Board of Pharmacy, 389 Md. 515 (2004); 
Maryland Transportation Authority v. 
King, 369 Md. 274 (2002). 

Almost any explanation for even a 
substantial discrepancy is adequate. 
See Lakner v. Maryland State Board 
of Physicians, unreported, Maryland 
Court of Special Appeals, No. 1207, 
Sept. Term 2006. Given that licens-
ing boards other than the BoP have 
no library or data base to review past 
sanctions, appeals founded on this 
principle have limited chance of suc-
cess. In fact, only the outright abdica-
tion of its sanctioning responsibility 
devoid of any explanation is likely to 
be reversed on appeal. See Lakner. 

Gradually concern grew that there 
were aspects of the process that 
appeared to be manifestly unfair to a 
licensee, even if the disciplinary pro-
cess was not unconstitutional. Even 
the courts, including Judge Deborah 
Eyler, who authored the Bernstein 
decision, indicated that relief from 
perceived unfairness should be sought 
through legislative change

legislative Efforts at reform
one of the first substantial efforts at 
providing a degree of due process 
rights and more fair proceedings was 
introduced in the Maryland legislature 
in 1999 (hB 1217 redmer, Mitchell, 
Klausmeir and Ports). Among other 
things, this bill would have required 
boards to separate the hearing and 
investigatory functions and comply 

with the Public Information Act as 
part of a licensee’s right of discov-
ery, imposed a statute of limitations 
on prosecutions, and guaranteed the 
right to counsel at every stage of the 
disciplinary process. At the request of 
then Attorney General Joseph Curran 
and the DhMh, it was withdrawn 
for summer study to allow for efforts 
at cooperatively identifying agreed 
areas for improvements. The house 
Environment Matters health Sub-
Committee chaired by Peter hammen, 
later held a public hearing on this 
matter, but comprehensive legislation 
was not introduced.

Various partial measures were then 
introduced from time to time since 
2000?. Introduced in the 2008 legisla-
tive session, house Bill 811 would 
have required sweeping reforms for 
the Dental Board, but only the Dental 
Board. This bill was a reaction to 
charges that the Dental Board was 
improperly investigating some racial 
groups more than others and impos-
ing more severe punishments on den-
tists within that racial group. The fac-
tual basis for this concern was subject 
to much debate, but desire for reform 
was clearly manifest.    

The Attorney General and the 
Secretary of DhMh again weighed 
in, requesting in lieu of some of the 
provisions of the bill that a task force 
be established to study the disci-
pline of all health care professionals. 
house Bill 811 was then amended 
to provide more limited reforms to 
the Dental Board, but also to estab-
lish the Task Force on Discipline 
of health Care Professionals and 
Improved Patient Care (the “Task 
Force”). The bill, enacted as Chapter 
212, Acts of 2008, charged the Task 
Force with studying and making rec-
ommendations on the practices and 
procedures supporting the objec-
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tives of board disciplinary programs, 
potential changes to the structure of 
the boards, and measures to enhance 
the fair, consistent, and speedy reso-
lution of reported substandard, ille-
gal or unethical practices by health 
care professionals. 

Areas for study included the 
extent to which the current disciplin-
ary process adequately provides for 
due process to licensees, potential 
changes to increase the consisten-
cy and fairness of disciplinary out-
comes, a fair statute of limitations, 
speedy resolution of complaints and 
forms of disposition that may not 
require public orders, and possible 
expungement of disciplinary orders 
under certain circumstances after 
an appropriate period of time had 
elapsed. Also identified for study 
and recommendations were the need 
for more consistent procedures by 
all boards, modification of the role of 
the attorney general with regard to 
its relationship to the board, the role 
of the assistant attorney general in 
board investigations and the concern 
of assigning an assistant attorney 
general to any particular board for 
an unlimited and ultimately lengthy 
number of years. The referral of 
these last issues to the Task Force 
was a manifestation of legislative 
concern with the perceived hand 
and glove relationship that had 
developed between boards and their 
assistant attorneys general. 

Finally, the Task Force was direct-
ed to study “the extent to which the 
current disciplinary system has a dif-
ferential impact on various groups of 
licensees, and potential strategies for 
minimizing differences with improv-
ing the overall quality of health care 
services.” Concern with disparate 
treatment of racial groups had been 
one of the principal driving forces 

for enacting Chapter 212. This con-
cern also was expressed in a portion 
of the legislation that did not wait 
for Task Force recommendations 
but, as to the Dental Board, expressly 
required the Dental Board to devel-
op guidelines for appointing mem-
bers to the board that “will result in 
the overall composition of the Board 
reasonably reflecting the geograph-
ic, racial, ethnic, and gender diver-
sity of the state.” The Dental Board 
was also charged with developing 
guidelines for determining when an 
investigation is warranted, assuring 
similar acts of misconduct receive 
similar penalties and standardizing 
and informing dentists of probation 
terms that could be imposed. 

The board was also required to 
begin a process to collect race, gender 
and ethnicity information. Thus, while 
court decisions did little to require 
boards to explain apparent dispa-
rate sanctions, these new procedural 
requirements could now provide the 
data to guide the Dental Board’s sanc-
tioning process and help minimize 

disparate treatment or, at least pro-
vide some data and guidelines which 
could demonstrate arbitrary treatment 
or abusive sanctions on appeal.

The Work of the Task Force
The Task Force began its work in 
September of 2008 and issued its 
final report to the Governor and 
the Maryland General Assembly on 
January 30, 2009. The Task Force ini-
tially focused on five areas of inquiry: 
(1) public information and communi-
cation; (2) board sanctions; (3) legal 
issues and due process concerns; (4) 
speedy resolution of cases; and (5) 
board structure. http://www.dhmh.
state.md.us/reports/pdf/feb09/
other/hB0811_TF%20Discipline_
hC%20Prof.pdf

With regard to legal issues and due 
process, the primary concerns regard-
ing existing procedures included: 
separation of functions, scheduling 
and timeliness, discovery, and stan-
dards. The concern with the lack of 
any separation of functions within a 
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board was thata board, for example, 
may on its own: investigate, deter-
mine to charge a practitioner, set 
(on its own) a schedule for hearing 
the matter, and make its sanctioning 
offer. If the sanction is not accepted, 
the board then directs its prosecutor 
to try the case before the board (or in 
some instances before an AlJ). 

It then ultimately decides the case, 
imposes the sanction, and defends any 
appeal, needing only that scintilla of 
evidence to sustain its decision. This 
process has historically been conduct-
ed on a schedule determined by the 
board, without regard to the licensee’s 
requirements to investigate, retain 
experts and develop defenses. 

Discovery in these matters is entire-
ly within the discretion of the board. 
The board may exercise substantial 
subpoena power in developing charg-
es. A licensee, however, has only the 
Public Information Act to assist with 
investigating defenses and issuing 
discretionary subpoenas for trial To 
licensees, unfairness in this regard 
appears to be compounded by the 
apparent lack of separation between 
the prosecuting assistant attorney 
general and the assistant attorney 
general who advises the board in the 
case, including any requests for sub-
poenas or scheduling. Although the 
Attorney General’s office provided 
the Task Force with an internal policy 
requiring separation between these 
two assistants, that policy is not pub-
lic and is not required by the statutes 
governing the boards.

The boards have no statute of lim-
itations, either by statute or rule. 
Accordingly, a board could receive 
a complaint years after the alleged 
infraction occurred, and then take 
years more to investigate and charge 
the licensee. By then the licensee 
could be deprived of needed wit-

nesses, evidence and even memory 
regarding the incident. Nevertheless, 
the boards do not generally dismiss 
or close an old case because of con-
cerns for unfairness to the licensee 
based on delay. This type of delay 
also does little to instill confidence in 
the disciplinary system in the com-
plaining party or to curtail unprofes-
sional activity.

Not only can boards investigate 
and charge based on stale allega-
tions, the board investigation itself 
can go on for years without charges 
forthcoming. There is no limit on the 
length of time a board can continue to 
investigate a licensee and no limit on 
the time within which a board must 
respond to a complainant. A time 
limit was enacted by the Maryland 
legislature which, on its face, appears 
to require that the disposition of 
every complaint filed with the Board 
of Physicians “shall be completed 
as expeditiously as possible, and, in 
any event, within 18 months after 
the complaint was received by the 
Board.” Md. Code Ann., h.o. §14-
401(j). however, despite the use of 
the seemingly mandatory “shall”, 
this provision has been held direc-
tory and not mandatory, and the BoP 
is not bound by it. Solomon v. Board of 
Physician Quality Assurance, 132 Md. 
App. 447 (2000), cert den. 360 Md. 
275 (2000).

The Effort at Enacting Task 
Force recommendations
After months of meetings and attempts 
to reach consensus among the vari-
ous groups, the Task Force submitted 
its final report with specific recom-
mendations. Most of those recommen-
dations were included in legislation 
introduced in the 2009 legislative 
Session as house Bill 1275 (Nathan-

Pulliam, Benson, Montgomery, oaks, 
Pena-Melnyk, Tarrant and V. Turner) 
and Senate Bill 956 (Conway). The leg-
islation was opposed strenuously by 
several of the boards, many of which 
had opposed the same recommen-
dations when they were discussed 
in the Task Force. After extensive 
amendments, house Bill 1275, under 
the guidance of Task Force member, 
Delegate Shirley Nathan-Pulliam, 
passed in the house of Delegates, but 
the Senate Bill never got to the Senate 
floor. It is anticipated that something 
akin to the amended bill which passed 
the house will be pre-filed for the 
2010 legislative Session.

Conclusion
The diverse members of the Task Force 
agreed on the central idea that change 
was needed in the disciplinary process 
of the licensing boards, but there was 
far from unanimity on what change 
was needed. Consumers look for more 
transparency and quick resolution. 
licensees look for more efficiency, fair-
ness, due process and standardization 
in the process. The board staffs are 
looking for financial and administra-
tive support and the board members 
are feeling the pressure from all sides. 
The legislature was unable, in the 
midst of other pressing issues and the 
time constraints of the 2009 session, to 
fully address the complexities at stake. 
hopefully, in the next legislative ses-
sion, the process of addressing issues 
of fairness, timeliness, transparency, 
and due process will be completed and 
serious reforms can be enacted for the 
protection of licensees and the public.

Mr. Cohen is a principal at the law firm 
Ober Kaler. He may be reached at mkco-
hen@ober.com. Ms. McSherry is a principal 
at the law firm Kramon & Graham, P.A. She 
may be reached at nmcsherry@kg-law.com
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A Lawyer
New Dean Prepares Law Students 
for Different Legal World

law students at the university of Maryland School 

of law are re-imagining what it means to be a 

lawyer. The practice of law, hit hard by the tough 

economic times, has changed dramatically in the 

last year and with it, the role of lawyers. Therefore, 

preparing law students for a different legal world 

may be the biggest challenge facing the new dean 

of the university of Maryland School of law. 

Re-Imagining Being

By Janet Stidman Eveleth
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dean Phoebe a. Haddon
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recent law school graduates, antici-
pating a prosperous and stable legal 
career as they climbed the ladder of 
success, could not have been prepared 
for the current economic climate. They 
went into law school with the assump-
tion that their career path as a lawyer 
would be fairly straightforward. They 
came out of law school to find dramat-
ic change. Gone are the old traditions, 
replaced by uncertainty and no set 
direction for the future of the practice 
of law.

Today’s law school students carry 
a heavy weight on their shoulders 
so Phoebe A. haddon, who became 
Dean of the university of Maryland 
School of law (uMSl) on July 1, 2009, 
wants to prepare these aspiring law-
yers for a changing legal profession, 
dictated by a struggling economy and 
uncertain times. A fourth generation 
lawyer and renowned national leader 
in legal education, the enthusiastic 
new Dean welcomes this challenge 
and considers it an “opportunity” to 
explore “different choices and options 
in the law.” 

The first African-American and sec-
ond woman to serve in this leadership 
role, haddon brings a wealth of expe-
rience in legal academia, private law 
practice, litigation and diversity to her 
new leadership role. Previously a law 
professor at the Temple university 
Beasley School of law haddon is 
an accomplished national scholar on 
constitutional law and tort law as well 
as equal protection, jury participation 
and diversity. 

In a recent interview with the 
Maryland Bar Journal, this consum-
mate legal professional offered 
insight on the unique challenges fac-
ing today’s law students and the 
changing legal market they face as 
lawyers. This energetic and enthu-
siastic new Dean also shared her 

vision on the strategies and new 
directions uMlS will embark on to 
meet these challenges.  

Changing Times -  
Changing Profession
While the future holds great promise 
for tomorrow’s lawyers, it also holds 
great challenges and one of the biggest 
is the economy. The Dean predicts the 
business of law will be very different 
in the future. “The legal profession is 
going through substantial change as 
we face the current economic chal-
lenges, but this is not just a product 
of the immediate downturn; it started 
10 years ago,” when greater emphasis 
was placed on the business aspects of 
the practice of law. 

“I have spoken with law firms and 
lawyers from Maryland and across 
the country at ABA retreats,” haddon 
reports, “and some say things will 
be back to normal in a few years.” 
however, many more say “we must 
re-imagine what it means to be a law-
yer and be in the business of law, in the 
context of the kinds of social responsi-
bilities we should undertake.” 

“In the old days, you went to 
law school and then you got a job,” 
declares haddon. “you had tenure 
and some assurance that you would 
stay.” lawyers were able to map out 
their legal careers and “move up the 
rungs of the ladder of success.” Now 
there is uncertainty and the Dean does 
not anticipate this changing. “law 
students and future lawyers will be 
dealing with uncertainty, so they will 
need to be imaginative in the choices 
they make.” 

“Today, lawyers have rich possi-
bilities to do very different kinds of 
things as part of the law, but it is also 
the case that the job is not necessarily 
promised.” So, law schools have to be 

“agile and entrepreneurial and teach 
law students to deal with this uncer-
tainty. lawyers are no longer sure 
what they will be doing, with respect 
to the law,” in their legal careers.  

So, haddon believes that law 
schools need to “have conversations 
with people when they are mak-
ing choices about whether to go to 
law school. We need to be up front  
about the uncertainties they face.” In 
addition, she stresses “we need to bet-
ter understand what the markets are 
and what the needs are and respond 
accordingly.” 

As an example, haddon points 
to the “many people going through 
law school who have typically cho-
sen particular areas of practice or 
have opted to serve particular con-
stituencies. But,” she adds “we have 
left other constituencies and other 
communities without adequate 
legal services.” Therefore, high on 
haddon’s agenda is “responding  
to the critical need for legal services in 
our under-served communities.” 

In light of these changing times, 
haddon believes law students and 
law schools need to broaden their 
horizons. First, they need to address 
the business responsibilities of the 
legal profession and second, they need 
to accept the social justice responsibil-
ities that are an integral part of being 
a lawyer. So, uMlS will “emphasize 
both the business and social respon-
sibilities of being a lawyer. We need 
to grapple with these responsibilities 
and come to an understanding that we 
are a public profession and as such, 
have responsibilities that are greater 
than other profession.” 

“Future law students will have to 
understand this ‘public profession’ 
concept as they go through the pro-
cess of educating themselves about 
what it means to be a lawyer,” stresses 
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haddon. “law schools will have a crit-
ical role to play in presenting a broad 
range of possibilities to law students,” 
ranging from substantive practice 
areas and public interest law to other 
legal options. “We must encourage 
them to think of themselves as part of 
a public calling.” 

Background
haddon was brought up with this 
“public calling” and wanted to be a 
lawyer most of her life. lawyers and 
teachers were deep-rooted in her fam-
ily tradition, dating back four genera-
tions. “It was a choice between being a 
lawyer and a teacher, so I actually did 
both,” she smiles. It was her heritage.

After graduating from Smith College 
in 1972, haddon earned her J. D. 
degree from the Duquesne university 
School of law in Pittsburgh in 1977, 
followed by her l.l.M. degree from 
yale university in 1985. She served as 
a law clerk to the honorable Joseph F. 
Weis, Jr. of the u.S. Court of Appeals 
for the Third Circuit in Pittsburgh 
from 1977 to 1979, then joined the 
Washington D.C. law firm Wilmer, 
Cutler & Pickering as an associate in 
its litigation Department.

In 1981, haddon moved to the world 
of legal academia as a law profes-
sor at the Temple university Beasley 
School of law in Philadelphia, where 
she remained until July 1, when she 
arrived in Baltimore as new Dean of 
the university of Maryland School of 
law. her extensive teaching career 
included constitutional law, torts, 
products liability, equality, race and 
ethnicity, juries and comparative con-
stitutional law. In 1987, she also signed 
on as the President of Philadelphia’s 
redevelopment Mortgage Assistance 
Corporation and, in 1988, she became 
the Deputy Executive of the City’s 

redevelopment Authority.
The new Dean is a renowned nation-

al leader and activist in legal educa-
tion. A member of the Council of the 
American Bar Association Section on 
legal Education and Admission to 
the Bar, the official accrediting body 
of American law schools, haddon has 
served as co-president of the Board 

of Governors and a member of the 
Executive Committee of the Society 
of American law Teachers. She also 
serves on the Executive Committee 
of the Association of American law 
Schools and as a trustee for the law 
School Admissions Council. 

haddon has also been a member 
of the Gender Commission of the 
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Third Circuit Task Force on Equal 
Treatment in the Courts and the race 
Subcommittee of the Supreme Court 
of Pennsylvania’s Committee on 
racial and Gender Bias in the Justice 
System. She is a member of the City of 
Philadelphia Board of Ethics, and she 
continues to work on bias and diver-
sity-related issues in the Philadelphia 
Bar Association. haddon is also a 
member of the Board of Trustees of 
the Pennsylvania Bar Institute and 
until recently served as Vice-Chair of 
Smith College’s Board of Trustees. 

Among her many honors is the 
rutgers-Camden BlSA Martin luther 
King Award in 2000, the esteemed 
NBA Women lawyers Division of 
the ABA’s Doris Mae harris Image 
Award in 1998 and recognition 
as on the of Fifty Most Influential 

Minority Attorneys in PA by the Legal 
Intelligence, in 2003. 

Challenges 
haddon faces many challenges as the 
head of uMSl, including the eco-
nomic market’s impact on the practice 
of law and future lawyers, advancing 
technology, augmenting the school’s 
international presence in today’s glob-
al market and defining legal excel-
lence. “We want to engage in legal 
excellence,” she asserts, “but what 
is legal excellence in today’s increas-
ingly complicated world?”

The Dean will tackle these chal-
lenges by developing a strategic plan, 
proudly admitting “I am a planner by 
nature.” She actually initiated this plan 
the day she arrived and, in the last four 

months, has met with members of the 
school’s faculty and staff, plus other 
legal resources in the community, to 
gain insight into “where they have 
been and where they want to go.”

haddon has devised a team 
approach to her strategic planning 
and is facilitating discussions on criti-
cal thinking. While part of this exer-
cise will be done for the law school’s 
accreditation, which is up next year, it 
will also allow everyone at the school 
to play a role in the planning pro-
cess. “My job is to broadly define our 
many opportunities so everyone can 
contribute.” Critical scholarship work, 
problem-solving, critical and analyti-
cal development of the law and social 
justice work are all on the agenda.

haddon considers advancing 
technology to be another challenge. 
“Technology has dramatically impact-
ed the way people learn, so we have 
to learn how to use it more effectively. 
uMSl is already well equipped as a 
high-tech law school, but on a broader 
scale, law schools have to think about 
how technology is applied in the edu-
cational process.” 

Enhancing the school’s national and 
international visibility is another chal-
lenge for the Dean. In today’s global 
market, she wants uMSl to shine in 
an international context and hopes 
to strengthen uMSl’s national and 
international presence. “We recognize 
that we have students familiar with 
global issues and plan to increase our 
clinics and travel and exchange pro-
grams, which already expand across a 
number of continents.” The goal is to 
convey an understanding about how 
law students fit into the larger world. 

She also wants uMSl at forefront 
when it comes to partnering with 
other disciplines in providing legal 
services and connecting to law and 
legal scholarship. “We are right here 
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on the university of Maryland at 
Baltimore’s campus, which gives us 
an extraordinary opportunity to inter-
act with other professions and I would 
like to formalize these associations.” 
The Dean wants uMSl on the cutting 
edge when it comes to an inter-dis-
cipline and multi-discipline focus, as 
“we re-imagine what it means being 
a lawyer and what it means serving 
the public.”

  

Conclusion
“The legal profession is still a great 
profession and legal education is still 
a wonderful opportunity,” proclaims 
Dean haddon. “It gives students a 
great opportunity to learn how to 
think, how to be part of a team and 
how to problem-solve.” however, she 
cautions, “we must be transparent 
about the uncertainties that await the 
legal profession and the practice of 
law.” She sees these dynamics as an 
intricate part of the learning process 
today.

“I am looking forward to the next 
few years. As Dean, I will be pro-
moting scholarship, telling the story 
about our excellent legal institution 
and of course, fundraising,” states 
haddon. “I think the strategic plan-
ning process is critically important 
and I am engaging entire the entire 
faculty and staff in the process. uMSl 
is an institution in excellent shape,” 
she proudly announces, “with a well 
respected, outstanding facility who 
have the ability to make a mark.” 
haddon is already making a mark 
as she leads tomorrow’s lawyers in 
re-imagining when it means to be a 
lawyer in tumultuous times.

Janet Stidman Eveleth is the Director of 
Communications for the Maryland State 
Bar Association and the Editor of the 
Maryland Bar Journal.
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The Institute of Medicine’s (“IoM”) 
1999 report, To Err is Human, brought 
national attention to the prevalence 
of medical errors in the united 
States healthcare system. The IoM 
found that as many as 98,000 people 
die in u.S. hospitals each year as a 
result of preventable medical errors. 
Most errors result from structural 
defects within healthcare systems 
that cause people to make mistakes. 
The IoM recommended that health-
care organizations and providers 
voluntarily report errors so they can 
discover patterns and develop sys-
temic fixes to improve patient safety. 
Comm. on Quality of healthcare in 
Am., Inst. of Med., To Err is Human: 
Building a Safer Health System (linda 
T. Kohn, Janet M. Corrigan & Molla 
S. Donaldson eds., 2000). 

healthcare providers are largely 
reluctant to report medical errors for 
fear that disclosure may result in lia-
bility, disciplinary or adverse accredi-
tation action, or loss of job security. 
These fears contribute to underreport-
ing in existing error reporting sys-
tems. As a result, the IoM recom-
mended that reporting systems pro-
vide enhanced legal protection for 
error data and reporters. Many states, 
including Maryland, heeded this rec-
ommendation by creating peer review 
privileges and error reporting systems 
which protect information related to 
patient safety and quality. 

The federal government followed 
the states’ lead on July 29, 2005, when 
Congress enacted the Patient Safety 
and Quality Improvement Act. 42 
u.S.C. §§ 299b-21 to -26 (“PSQIA”). 
PSQIA establishes a national healthcare 
error reporting system and the first 
federal privilege for reported patient 
safety data. The Act authorizes the 
creation of patient safety organizations 
(“PSos”), to collect and analyze safety 
data within a centralized database. The 
program is operated by participating 
without federal funding. The Agency 
for healthcare research and Quality 
(AhrQ) within the u.S. Department 
of health and human Services (hhS) 
oversees the certification and listing of 
PSos, while the office of Civil rights 
enforces confidentiality compliance.

hhS issued a final rule for Patient 
Safety and Quality Improvement on 
November 21, 2008, effective January 
19, 2009. 42 C.F.r. Part 3 (73 Fed. reg. 
70732). The final rule leaves several 
questions unresolved, such as whether 
peer review information qualifies for 
the privilege, who will become PSos, 
and how PSQIA interacts with exist-
ing state-level error reporting systems. 
This article describes the highlights of 
the PSQIA regulations and explores the 
Act’s implementation in Maryland. 

Scope of the Federal 
Patient Safety Privilege
Error reports and other safety data 

must meet the definition of patient 
safety work product (“PSWP”) to 
qualify for protection under PSQIA. 
Therefore, healthcare providers and 
their attorneys must understand 
how information becomes PSWP. 
Information becomes PSWP if it is: 
1) Assembled or developed by a pro-
vider for reporting to a PSo and is 
reported to a PSo; or 2) Developed 
by a PSo to conduct patient safety 
activities and improve patient safety, 
healthcare quality or outcomes; or 3) 
Identifies or constitutes deliberations 
or analysis of a patient safety evalua-
tion system. 42 u.S.C. § 299b-21(7). 

Information that qualifies as PSWP 
is privileged from disclosure under 
federal, state, and local civil or crimi-
nal laws and is not admissible in 
any governmental or disciplinary 
proceeding. 42 u.S.C. § 299b-22(a). 
however, there are exceptions to the 
this privilege. PSWP can be used in a 
criminal proceeding after an in cam-
era determination that it is material, 
contains evidence of a crime, and is 
not available from another source. 
PSWP can be disclosed to provide 
equitable relief to a reporter who suf-
fered an adverse employment action. 
PSWP may be disclosed if authorized 
in writing by each provider identi-
fied by the information. 42 u.S.C. § 
299b-22(c)(1). The final rule also per-
mits disclosures to or by the Secretary 
of hhS as needed to investigate com-

Patient Safety and Quality Improvement Act
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pliance or impose a civil monetary 
penalty. 73 Fed. reg. at 70772. Aside 
from these limited exceptions, the 
federal privilege will broadly protect 
patient safety information.

PSWP also qualifies for confiden-
tiality protection. The Act requires 
that PSWP is kept confidential, except 
when disclosure is permitted by stat-
ute. Permitted disclosures are as fol-
lows: 1) between PSos, providers, 
contractors, and affiliated providers 
to carry out safety activities under 
certain conditions; 2) for research 
purposes; 3) to the Food and Drug 
Administration (FDA), and entities 
required to report to the FDA, regard-
ing a regulated product or activity; 
4) voluntarily to an accrediting body 
if the non-disclosing providers agree 
or are made anonymous; 5) for busi-
ness operations, i.e., to an attorney 
or an accountant; 6) for criminal law 
enforcement purposes; and 7) by per-
sons other than a PSo, if the material 
does not pertain to acts attributable an 
identifiable provider. PSWP may also 
be disclosed by any person so long as 
it does not enable identification of the 
reporter or a particular provider. 42 
u.S.C. § 299b-22(c)(2).

Even where disclosure is permit-
ted, the holder of PSWP retains dis-
cretion whether to disclose. 73 Fed. 
reg. at 70773. If the holder decides to 
disclose, the recipient must maintain 
confidentiality and can be liable for 
subsequent re-disclosure of the PSWP. 
42 u.S.C. § 299b-22(d)(1).  

Two categories of information are 
not eligible for PSWP status. original 
patient or provider records cannot 
be PSWP, such as patient medi-
cal records, billing and discharge 
records, and business records. In 
addition, information that exists or 
is collected, maintained, or devel-
oped separately from a patient safety 

evaluation system cannot be PSWP, 
even it is later reported to a PSo. 
42 u.S.C. § 299b-21(7)(B). A patient 
safety evaluation system (“PSES”) is 
the collection, management, or anal-
ysis of information for reporting to 
or by a PSo. 42 u.S.C. § 299b-21(6). 
The PSES identifies PSWP and the 
privileged space within which data 
analysis occurs. It is the mechanism 
that providers and PSos use to gath-
er and report safety information. 

Debate continues over the scope of 
the exclusion for information that is 
“separate” from a PSES. one ques-
tion is whether a healthcare institu-
tion’s peer review records are eligible 
to become PSWP, or if such records 
are considered separate from a PSES. 
The final rule does not address this 
issue expressly, but suggests that 
peer review takes place separately 
from a PSES. Will providers have 
to duplicate records and investiga-
tions for peer review and PSQIA pur-
poses? The final rule allows provid-
ers to remove information from the 
PSES prior to reporting it to the PSo. 
73 Fed. reg. at 70799. The removed 
information would no longer be 
PSWP and could be used for alterna-
tive purposes, such as peer review or 
state reporting obligations. 

Federal courts have not recognized 
the existence of a federal peer review 
privilege and if the PSQIA protections 
do not apply to peer review, these 
records would continue to be vulner-
able in federal courts. While virtually 
all states protect peer review materials, 
see, e.g., Md. Code Ann., health Occ. § 
1-401 (2006), state privileges vary in 
scope and are not uniformly interpret-
ed by courts. Further, plaintiffs have 
circumvented state peer review privi-
leges by bringing their cause of action 
in federal court. Including peer review 
materials as PSWP would establish 

a federal peer review privilege and 
would be consistent with Congress’ 
efforts to broadly define PSWP to 
ensure that providers felt secure in 
participating in patient safety activi-
ties such as peer review. 

Patient Safety organizations
The final rule has left Maryland health-
care institutions, providers, and attor-
neys wondering what entities will seek 
listing as patient safety organizations. 
PSos are entities the Secretary certi-
fies to collect, aggregate, and analyze 
PSWP reported by providers. 42 u.S.C. 
§ 299b-21(4). These entities work with 
providers and healthcare organiza-
tions to identify and reduce the risks 
associated with patient care. PSos 
advance the Act’s goal of improving 
safety by aggregating adverse events 
in a protected legal environment and 
contributing non-identifiable PSWP to 
a national safety database.

The Act allows any public or pri-
vate for-profit, non-profit, or provider 
entity to seek PSo certification, except 
health insurance issuers and their 
components. The final rule prohibits 
the following entities from becom-
ing PSos: accreditation and licensure 
bodies; entities that oversee or enforce 
statutory or regulatory requirements 
governing healthcare delivery; and 
entities that operate a patient safety 
reporting system to which providers 
other than members of the entity’s 
workforce or healthcare providers 
holding privileges with the entity are 
required to report. 73 Fed. reg. at 
70799. Components of excluded enti-
ties may still seek listing as a PSo. 
While AhrQ anticipates certifying 
between 50 and 100 PSos nationally, 
the Act does not cap the number 
of PSos that can be listed, raising 
concerns about the ability of PSos 
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to collect and aggregate a meaning-
ful quantity of error data. under 
interim guidance, AhrQ has already 
listed 15 PSos. Final Rule Issued for 
Patient Safety Organizations, Press 
release, November 21, 2008, AhrQ, 
rockville, MD. It is unknown how 
many Maryland healthcare institu-
tions, quality improvement organiza-
tions, or other groups might choose to 
create a PSo.

To be listed as a PSo, an entity’s 
mission and primary activity must be 
to conduct activities to improve safety 
and quality. The entity must attest 
that it performs eight patient safety 
activities and meets certification crite-
ria. 42 u.S.C. § 299b-24(a). The required 
patient safety activities are: 1) Improve 
patient safety and quality; 2) Collect 
and analyze PSWP; 3) Develop and 
disseminate information to improve 
patient safety; 4) utilize PSWP to 
encourage a culture of safety and pro-
vide feedback to providers to minimize 
patient risk; 5) Preserve confidentiality 
of PSWP; 6) Employ security measures 
for PSWP; 7) utilize qualified staff; 
and 8) operate a patient safety evalu-
ation system. 42 u.S.C. § 299b-21(5). A 
PSo’s listing expires after three years, 
unless approved for continued listing, 
revoked, or voluntarily relinquished. 
42 u.S.C. § 299b-24(a)(2).

PSos must have a minimum of 
two bona fide contracts with differ-
ent providers to receive and review 
PSWP. 42 u.S.C. § 299b-24(b)(1)(C). 
PSos can specialize by safety activity 
or provider type. Contracting parties 
can specify stronger confidentiality 
protections than the statutory mini-
mums. 73 Fed. reg. at 70753. 

When the prospective PSo is a 
component of another organization, 
it must satisfy additional certification 
criteria. A component organization is 
an entity that is a unit or division of 

a legal entity, or that is owned, man-
aged, or controlled by a legally sepa-
rate parent organization. A component 
PSo must maintain PSWP separately 
from the rest of the organization and 
must prevent unauthorized access by 
members of the parent organization. 
lastly, the component PSo’s mission 
cannot create a conflict of interest with 
the parent. 42 u.S.C. § 299b-24(b)(2). 
These extra steps may cause financial 
and administrative burdens and may 
discourage component entities from 
seeking PSo status. 

PSQIa’s Impact on Existing 
reporting Systems 
Another area of uncertainty is how 
PSQIA will interact with existing man-
datory and voluntary adverse event 
reporting systems. As of october 
2007, 26 states plus the District of 
Columbia had adverse event report-
ing systems in place. Jill rosenthal 
and Mary Takach , Nat’l Acad. for 
State health Policy, 2007 Guide to State 
Adverse Event Reporting Systems (2007). 
State protections vary, but all except 
four states (California, Massachusetts, 
ohio, and South Carolina) protect 
reported data beyond a peer review 
privilege. In Maryland, hospitals must 
report certain adverse events and near 
misses to the office of healthcare 
Quality within the Department of 
health and Mental hygiene. CoMAr 
10.07.06. The state releases aggregate 
data in annual reports. root cause 
analyses and medical review commit-
tee information are confidential and 
not discoverable or admissible in a 
civil action. CoMAr 10.07.06.09. 

PSQIA does not preempt state laws 
with more stringent privilege or con-
fidentiality protections. As a result, 
providers will need to maintain data 
in a manner that preserves both state 

and federal protections. Since the Act 
does not permit disclosure of PSWP 
to state regulatory bodies, providers 
cannot use the federal infrastructure, 
i.e., the PSo and PSES, to comply with 
state reporting requirements. 

Conclusion 
The Patient Safety and Quality 
Improvement Act is an important step 
toward improving patient safety and 
reducing the occurrence of medical 
errors. unsettled questions include 
protection of peer review materials 
and integration with state reporting 
systems. PSQIA’s value will depend on 
the willingness of providers to report 
medical errors, the ability of entities to 
form PSos, and court interpretation of 
patient safety protections.

By Corianne Iacovelli and Frederick Levy

Ms. Iacovelli, Counsel for CIGNA International 
in Claymont, DE., focuses her practice on 
insurance contracting and international 
compliance. She can be reached at corianne.
iacovelli@gmail.com. Dr. Levy is an Assistant 
Professor of Emergency Medicine at the Johns 
Hopkins School of Medicine and is the Director 
of the Legal Medicine Fellowship. He can be 
reached at flevy1@jhmi.edu. 
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you have requested an opinion as to 
the proper course of action regarding a 
personal injury claim. you advise this 
Committee that you have a client who 
has treated with a chiropractor over a 
period of time. you received a bill indi-
cating that this client had made visits to 
the chiropractor that were subsequently 
questioned by the client. 

After further inquiry, you received “sign-
in sheets” from the chiropractor indicating 
your client was treated in his office. upon 
questioning your client, you are informed 
that the chiropractor advised your client to 
falsify the sign-in sheets or “she would not 
be compensated for the case.” She signed 
the sheets as instructed by the chiroprac-
tor. It is our further understanding that the 
falsification of the sign-in sheets occurred 
after the medical records and bills had 
been sent to the adverse insurance com-
pany requesting a settlement.

your first inquiry is limited to whether 
you may proceed with settling this matter 
if you only submit the “legitimate” visits 
to the doctor as a gauge of your client’s 
damages. Second, you request an opinion 
regarding your obligation to report the 
fraudulent acts of the chiropractor. your 
third question asks whether you may 
continue to deal with this chiropractor in 
other cases currently in the office.

With respect to your first inquiry, noth-
ing in the rules of Professional Conduct 
prohibits you from continuing the repre-
sentation of your client using the correct 
number of visits to the chiropractor. This, 
of course, would have to be done with 
the permission of the client. If the client 

persists in her pursuit of the fraudulent 
damages, you must terminate your rep-
resentation pursuant to rule 1.16(b)(1). 
In fact, continued representation to the 
insurance company of the incorrect medi-
cal damages would be in clear violation 
of rule 4.1 regarding truthfulness in state-
ments to others, and rule 8.4(a), (b) and 
(c) regarding professional misconduct.

you advised in your letter that the 
“specials” have been sent to the insur-
ance carrier. you have now been aware 
of a misrepresentation made to a third 
party. Pursuant to rule 4.1 of the rules of 
Professional Conduct, you must rectify this 
situation. Further, your services have been 
used to perpetrate a fraud on the insur-
ance company. ordinarily rule 1.6(b) is a 
permissive rule and does not impose an 
affirmative duty to make disclosures. 

In this case, rule 4.1(b) may make rule 
1.6(b) mandatory. rule 1.6 allows you to 
reveal a client’s confidential disclosures 
under certain circumstances. Specifically, 
rule 1.6(b)(2) would be applicable to your 
situation. It states “a lawyer may reveal 
such information to the extent the lawyer 
reasonably believes is necessary to rectify 
the consequences of a client’s criminal or 
fraudulent act in the furtherance of which 
the lawyer’s services were used.” 

This rule does not permit the disclo-
sure beyond what would be necessary. 
Further, there may be several other 
ways in which to rectify the situation 
without disclosure of confidences. (See 
Comments to rule 1.6) Disclosure of a 
client’s confidences should be a choice 
of last resort. If after exhausting other 

avenues, disclosure is still necessary 
to correct the fraudulent act, then you 
must do so.

your specific question as to whether 
you should continue to represent this 
client who has knowingly perpetrated 
a fraud on the insurance company even 
after rectifying the fraudulent submis-
sions, is a professional consideration 
only you can decide.

your second question regarding 
reporting the chiropractor’s fraud is gov-
erned by rule 1.6(a) which states “A law-
yer shall not reveal information relating 
to representation of a client unless the cli-
ent consents after consultation, except for 
disclosures that are impliedly authorized 
in order to carry out the representation, 
and except as stated in paragraph (b).” 
Thus, without your client’s permission, 
you may not report the chiropractor’s 
actions. As a member of a profession 
which attempts to prevent misconduct, 
fraud and injustice, you may request 
your client’s permission to do so and are 
encouraged to do so by this Committee.

your third question as to whether you 
may continue representation by present 
clients who are treating with the chiro-
practor is one not addressed by the rules. 
After having confirmed that each client’s 
treatment with this chiropractor was bona 
fide, then there is no prohibition to bring-
ing these claims to an end. Again, the 
Committee might caution your use of 
said chiropractor in the future now that 
you are aware of his practices.

The Ethics Committee

Potential Fraud by Professional Treating Your Client 
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over the years, there have been many 
requests for previous Maryland Bar 
Journal columns on key areas of con-
cern. here is a list of the most popu-
lar ones. 

Maryland Bar Journal - Melvin 
hirshman articles 

October 1981 - Cases on conflict of 
interest in criminal representation, 
family law and real estate 

April, 1984 - Engagement fees, gen-
eral retainers and non-refundable 
retainers

July, 1984 - 8.2(a) statements about 
the qualifications or integrity of  
a judge

August, 1984 - Ethical mistakes in 
handling fees in estate practice

December, 1985 - The first of many 
articles on competence and how to 
achieve it

January, 1986 - A reminder that an 
attorney can be sanctioned for con-
duct unrelated to the practice of law

December, 1986 - how to deal with 
a complaint made against you with 
our office

December, 1987 - File retention 

July/August, 1988 - Article sug-
gesting you treat your client as you 
would wish to be treated and what 
clients are the informed consent to 
which a client is entitled

Nov/Dec, 1988 - Article dealing with 
being candid in court

May/June, 1989 - Article on prepa-
ration

March/April, 1990 - Screening com-
plaints - how would you decide

Sept/Oct. 1990 - Article on supervision

July/Aug, 1991 - Article on proper 
bookkeeping

Nov/Dec, 1991 - Interruption of a law 
practice (dealing with the practice of 
a lawyer who has passed away)

May/June & July/Aug, 1992 - A series 
of questions asked of Bar Counsel  
by telephone

Sept/Oct 1994 - Attorney’s responsi-
bility for withholding taxes

Jan/Feb, 1994 - Conflict of interest

Jan/Feb, 1996 - Issues raised by attor-
neys in the disciplinary process

May/June, 1996 - A quiz - ques-
tions for defense counsel in criminal 
cases

March/April, 1997 - Ethical conun-
drums for criminal defense counsel

July/Aug, 1997 - Failure to cooperate

Nov/Dec, 1987 & Jan/Feb, 1998 - The 
first column on calls to Bar Counsel

March/April, 1998 - Another column 
on conflicts

July/Aug, 1998 - An updated article, 
when an attorney dies

Sept/Oct, 1998 - A column on sexual 
conduct by an attorney

Jan/Feb, 1999 - Who pays for the cost 
of copying a client file

March/April, 1999 - Discipline of 
attorneys while acting in various 
fiduciary capacities

July/Aug, 1999 - Article concern-
ing problems in attorney’s financial 
records

March/April & May/June 2000 - two 
articles on common complaints from 
clients in various areas of practice

Jan/Feb, 2001 - retirement made easier

March/April, 2002 - Questions posed 
to discipline counsel in other states

March/April, 2003 - Estates & Trusts, 
special considerations

July/Aug 2004 - More calls to 
Bar Counsel

Jan/Feb, 2005 - Pro hac Vice - 
its perils

Nov/Dec, 2005 - Candor with a court

Copies are available by contacting  
my office.

Melvin Hirshman
Bar Counsel

Looking Back 
GLIMPSE AT PAST ARTICLES 
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