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Targets 
Polluters

With last summer’s disastrous Gulf oil spill, the alarming 
level of pollutants in the Chesapeake Bay and escalating 
global threats endangering our ecosystem, the environ-
ment is on everyone’s mind today. It is on Maryland Attorney 
General Douglas F. Gansler’s mind too. Maryland’s top law-
yer, a renowned environmental champion, has made great 
strides in protecting our state’s treasured natural resources 
in the last four years. The Attorney General already boasts 
the largest water pollution and air pollution settlements in 
Maryland’s history and additional ones are expected in his 
next four years. 

Maryland aTTornEy GEnEral
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Gansler, who was first elected 
Attorney General (AG) of Maryland 
in November 2006, begins his second 
term this month after a competition-
free 2010 election. Maryland’s AG is 
well known for his proactive agenda 
in protecting the public and is recog-
nized for aggressively fighting crime 
in our state. During his first term, 
Gansler targeted gang violence, white 
collar corruption, predators trolling 
for children via the internet and pol-
luters of our environment. 

The AG’s environmental priorities 
include cleaning-up the Chesapeake 
Bay and safeguarding the state’s nat-
ural resources. Early in his adminis-
tration, Gansler’s office played a key 
role in rewriting the Critical Area laws 
to better protect our state’s vulnera-
ble critical areas. The AG’s crusade to 
protect the environment is reflected 
in his charge to have phosphates per-
manently banned from dishwasher 
detergents, his success in increasing 
automobile emission standards and 
most recently, laying the groundwork 
for the construction of a power plant 
to convert 500 million pounds of 
chicken manure into energy. 

As Attorney General, Gansler has 
taken part in the biggest environmen-
tal settlement of any kind in the histo-
ry of the united States. Maryland was 
one of seven states that participated 
in an air pollution case resulting in 
a $4.6 settlement against American 
Electric Power, an ohio river Valley 
company. This utility was spewing 
pollutants into the air in the ohio 
Valley and they were coming into 
Western Maryland until the settle-
ment halted this practice.

The AG was also spearheaded 
Maryland’s biggest water pollution 
settlement to date. Drinking water 
in Anne Arundel County was being 
polluted from fly ash in gravel pits 

at several reclamation centers that 
was seeping through and contami-
nating the groundwater. The $1 mil-
lion settlement with Constellation 
Energy required the utility to remedi-
ate groundwater contamination and 
replace drinking water supplies in 
affected regions. Gansler, who targets 
out-of-state as well as local polluters 
adversely affecting the state’s envi-
ronment, also attained a settlement 
with ExxonMobil ending in a $4 mil-
lion civil penalty, the largest ever lev-
ied for an oil spill in the state. 

In the Maryland Bar Journal’s initial 
interview with Maryland Attorney 
General Douglas F. Gansler in 
January 2008 (XXXXI no. 1, pg 40-45), 
the AG rated the environment a top 
priority and promised to “pursue 
environmental polluters in an all-out 
effort to clean up the Chesapeake 
Bay.” In a recent interview with the 
Journal, Gansler shared the strides 
his office has made to protect the 
environment and underscored his 
personal commitment to cleaning up 
the Bay. Maryland’s legal guardian 
also offered insight on his legislative 
initiatives to date and unveiled his 
environmental strategy for the next 
four years.

Professional Profile
Gansler graduated from yale 
university and received his law 
degree from the university of 
Virginia School of law in 1990. he 
began his legal career as a law clerk 
for the honorable John F. McAuliffe, 
Judge on the Maryland Court of 
Appeals, then practiced law in the 
area of civil litigation with the law 
firms of Coburn & Schertler and 
howrey & Simon. In 1992, Gansler 
joined the u.S. Attorney’s office as 
an Assistant united States Attorney 

and was elected the State’s Attorney 
for Montgomery County in 1999. In 
2007, Gansler became Maryland’s 
Attorney General. 

As Maryland’s Attorney General, 
Gansler’s impressive list of pro-
fessional and community service 
organizations includes serving as 
President of the National Association 
of Attorneys General’s Eastern 
region and co-chairs the Democratic 
Attorneys General Association, the 
NAAG Environment and Energy 
Committee, the NAAG youth Access 
to Alcohol Committee and the NAAG 
legislative Committee.

Gansler also serves as a member 
of the Commission on Correctional 
Standards, the Task Force to Study 
Prison Violence in Maryland, the State 
Prosecutor Selection and Disabilities 
Commission and the Maryland State 
Employees Surety Bond Committee. 
In addition he is a member of the State 
Board of Victim Services, the State’s 
Attorneys’ Coordination Council, 
the Task Force to Study Financial 
Matters relating to long-Term Care 
Facilities and the Advisory Council 
on Prescription Drug Monitoring.

The AG also finds time to chair 
the Governor’s Family Violence 
Council and serve on the Maryland 
Commission on Autism and the Joint 
Enforcement Task Force on Workplace 
Fraud as well as these Task Forces: 
to Study Procurement of health, 
Education and Social Services by 
State Agencies; Study Identity Theft; 
on School Safety; and health Care 
Access and reimbursement.

In the greater community, 
Maryland’s Attorney General is 
the honorary Chair of the lawyers 
Campaign Against hunger and vol-
unteers for the Board of Directors 
of the Jewish Community Center of 
Greater Washington and the Jewish 
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Foundation for Group homes. he 
was awarded the Champion of 
online Safety Award, Stop Internet 
Predators in 2009 and was named 
Innovator of the year by The Daily 
Record the same year.

Safeguarding the 
Environment
The AG is committed to prosecuting 
polluters and safeguarding the state’s 
natural resources. “In the last four 
years, we have changed the culture 
of how the AG’s office approach-
es cases, at the state government 
level and particularly in our office,” 
he explains. “We have significantly 
ramped up our enforcement efforts, 
prioritized our targets and become 
much more resilient in the way we 
sell our cases.” 

This “change in culture” is evi-
dent in the marked increase in cases 
brought by the AG’s office since 2007 
resulting in sizeable fines and a sub-
stantial reduction in pollutants going 
into the air. In addition, Gansler rec-
ognizes the inextricable link between 
energy production and environmen-
tal conditions and is pursing cases 
along these lines. overall, the AG 
is pleased with the environmental 
direction his office’s Environmental 
Crimes unit has taken and its high 
conviction rate. 

legislative Initiatives
Maryland’s AG works closely with 
the Maryland General Assembly pur-
suing changes in the law and, where 
warranted, securing new legislation 
to address public safety. Gansler tar-
gets one environmental legislative 
priority each session and works tire-
lessly for its passage. In his first four 
years, the AG targeted (1) banning 

phosphates in dishwasher detergents; 
(2) converting chicken manure into a 
power source; (3) granting legal stand-
ing for environmental associations so 
they can bring claims against pollut-
ers; (4) and having the Chesapeake 
Bay declared a no-discharge zone for 
human waste.

2007 was the year of phosphate. 
The AG declared war on phosphates 
in dishwasher detergents in his first 
legislative session, seeking their 
removal because “10-30 percent of 
these phosphates were going into the 
state’s wastewater treatment centers 
and onto the Chesapeake Bay and 
its outlets.” In the 1980s, phosphates 
were banned in laundry detergents 
but dishwasher detergents remained 
exempt, so Gansler supported leg-
islation to expand the state’s phos-
phate ban to include dishwasher 
detergents in the 2007 session and it 
was enacted. 

Power plants and the conversion 
of chicken manure to energy were 
front and center in 2008. “The project 
I have spent the most time on since I 
have been here is bringing a power 
plant to Maryland that will convert 
every 500 pounds of chicken manure 
into 40 watts of power,” reports 
Gansler. “Conservatively speaking, 
we now produce 1.2 million pounds 
of chicken manure each year in this 
state and some, likely most, goes into 
the water.” 

“This is Maryland’s biggest single 
source of pollution and it is one we 
can control,” he asserts. “There are 
companies who can take one-half of 
this chicken manure and divert it from 
the Chesapeake Bay. The best way to 
clean up the Bay is to never have it 
go there in the first place.” Gansler 
is convinced this diversion will be 
major when it comes to fruition; “the 
biggest advance in 50 years.”

To date “we have the poultry 
industry and farmers on board and 
we have the site location for the 
diversion plant confirmed. The next 
step is to make it economically viable 
for the utility company to buy the 
power and this requires legislation. 
We needed to have chicken litter con-
verted into a tier-one energy source, 
along the lines of such tier-one sourc-
es as wind, solar and biomass.”

“utilities in Maryland are now 
required to buy 5 percent of their 
energy portfolio from tier one sourc-
es,” Gansler explains, “and soon they 
will have to buy 20 percent of their 
power portfolio from tier one sourc-
es.” The AG pursued establishing 
chicken litter conversion as a tier-
one energy source in the 2008 leg-
islative session and the bill passed. 
This means that the power produced 
in Maryland’s future “to-be-named” 
power conversion plant will “now be 
in the same ballpark, economically, as 
wind and solar energy.”

“This will be our first homegrown 
source of energy in Maryland,” 
Gansler proudly reports, “because 
we do not have any tier-one sources 
at this time. We have been working 
on this for two years and I am opti-
mistic it will come to fruition. Now 
we need a power company to buy our 
converted power source.”

In 2009, Gansler sought legal stand-
ing for environmental associations 
so non-profit environmental organi-
zations could bring claims against 
polluters. “Maryland is one of three 
states that does not have standing for 
environmental associations to bring 
environmental claims against pollut-
ers,” he declares. “I wanted to give 
this standing to our state’s environ-
mental groups, like the Chesapeake 
Bay Foundation, the Audubon Society 
and river keepers.” 
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The AG’s office was successful 
in getting legislation to this effect 
passed, but disappointed that it was a 
“little watered down. The legislation 
limits the claims to the permitting 
process.” Still, Gansler stresses “this 
keeps permits down and it is critical 
in getting environmental remedies.”

While the AG’s 2010 legislative 
venture was “not a resounding suc-
cess, it was still a tie,” admits Gansler. 
The AG tried to make the Chesapeake 
Bay a “no discharge zone” for human 
waste. “It is ok to have a tie for such 
a massive undertaking,” he asserts. 
The legislature decided the proposal 
required additional study. 

“So, we will study it. In order 
to get a body of water declared a 
no-discharge zone you need buy-in 
from the Environmental Protection 
Agency, and it needs to ensure there 

are enough pump-out stations in 
place. The EPA must also assess the 
ability of boat, barge and ship owners 
to pump-out their holding tanks for 
human waste.” The AG is optimistic 
this will eventually happen. 

“But,” he cautions “only about one 
percent of the total nitrogen in the 
Bay comes from human waste from a 
boat. Most boaters, probably about 90 
percent, have proper holding tanks 
and do not dump waste out in the 
water.” Gansler promises to keep 
working on this but warns “it is not 
going to save the Bay.” 

This session, Gansler is waging war 
on phosphates again, this time the 
chemicals found in lawn fertilizers. 
The AG’s top 2011 legislative priority 
is to significantly reduce these phos-
phates to .045 percent because they 
go directly into the Bay, rivers and 

streams, especially when the lawns 
are adjacent to waterfront properties. 
however, he expects resistance. 

“you get resistance whenever you 
try to fix the pollution problem in the 
Bay and say to, ‘you the farmer, you 
the utility, you the developer, or you 
whomever- you are part of the prob-
lem, so help us fix it,’” he emphasizes. 
“They always say it is the other guy.” 
But the AG is determined to reduce the 
lawn fertilizer chemicals to .045 percent 
this session. “The lawns still look green 
and beautiful with fewer phosphates” 
he adds, “making it much better for the 
Bay and our rivers.” 

Future legislative agenda
Gansler’s next legislative initiative 
could be the removal of arsenic from 
chicken feed. “First, it is a public 
safety issue,” he asserts, “and second, 
from the environmental standpoint, 
arsenic from chicken waste goes into 
the water and into the air when it is 
incinerated.” or, it could be a state-
wide prescription drug take-back 
program at Maryland pharmacies. 

“In Maryland, people are told to 
dispose of old medications by flush-
ing them down the toilet.” Disposing 
of these drugs in this fashion causes 
hormonal changes in fish, that ulti-
mately proves devastating to our 
environment. Gansler wants a sys-
tem where pharmacies take back old 
drugs and store them, then incinerate 
them in an environmentally sensi-
tive way. he will pursue this in an 
upcoming session of the Maryland 
General Assembly.

Chesapeake Bay
Finally, the Chesapeake Bay contin-
ues to be the AG’s top environmental 
priority, although it is virtually impos-
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sible to quantify progress with respect 
to cleaning up this natural resource. 
The problem is the lack of tools to 
measure it. “It is simply not measure-
able,” Gansler laments. “It has taken 
about 400 years to get the Bay from 
where it was when John Smith found 
it in the 1600s to the degraded state it 
is in today.” The AG believes the Bay’s 
condition is actually far worse than 
any of the rhetoric one hears. 

however, clean-up efforts are 
underway and, empirically, the AG 
sees progress evident in the number 
and volume of environmental cases 
handled by his office and its bold 
measures in enforcement and legisla-
tion. one effective tool Gansler uti-
lizes to analyze the Bay is the annual 
Chesapeake Bay audit. “Every year 
we conduct four or five river audits, 
visiting different watersheds,” he 
explains. “We spend the entire day at 

the river, traveling by boat to see the 
river firsthand. We meet with elected 
officials, small citizen groups, envi-
ronmental leaders and students.”

“People on the river know who 
the polluters are,” Gansler adds. “We 
find each river has unique pollu-
tion issues which need to be ame-
liorated. ubiquitous issues exist in 
all the rivers.” The audit findings 
identify polluters in local watersheds 
as well as specific issues and chal-
lenges facing individual rivers. “We 
produce a comprehensive published 
audit, http://www.oag.state.md.us/
reports/2009EnvironmentalAudit.
pdf, which includes detailed results as 
well as solutions for the pollutants.” 

The ultimate goal of these audits is 
to enhance the enforcement of envi-
ronmental laws to protect rivers and 
the Chesapeake Bay and improve the 
health of the Bay. But the AG cautions 

“the measures we are taking today 
will not be discernible for decades to 
come. We are really cleaning up the 
Bay for future generations.” 

Conclusion
Concern over the future of Maryland’s 
environment is the driving force 
behind Attorney General Douglas F. 
Gansler’s environmental agenda. In 
four years, he has achieved monu-
mental victories, protecting the state’s 
natural resources with major lawsuit 
settlements and legislative advances. 
In the next four years, the AG will 
continue to target polluters and pro-
tect our environment.

Janet Stidman Eveleth is the Director of 
Communications for the Maryland State 
Bar Association and the Editor of the 
Maryland Bar Journal.
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 Legal Initiatives
  Driving Clean Up     
      of 
  Chesapeake Bay 

There are three unique legal initiatives currently 
at play that will affect not only the actual 
restoration of the Chesapeake Bay for the 

foreseeable future but also those responsible 
for pollution reductions key to the restoration. 
This article provides a short history of the prior 
framework designed to address Bay restoration 
and then discusses the implications of the Fowler 
v. EPA lawsuit and settlement, President Obama’s 
Executive Order and subsequent strategy, and the 
“Bay TMDL.” 
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Background – Federal and 
State Efforts to restore  
the Bay
The first multi-state Chesapeake Bay 
Agreement was signed in 1983 http://
www.chesapeakebay.net/content/
publications/cbp_12512.pdf. The 1983 
Agreement briefly outlined a coopera-
tive, voluntary approach to improve 
management of the Bay’s resources. 
The Agreement created an Executive 
Council (EC), consisting of the follow-
ing signatories to the Agreement: the 
Governors of Pennsylvania, Maryland 
and Virginia, the Administrator of 
EPA (on behalf of the united States), 
the Mayor of the District of Columbia, 

and the Chairman of the Chesapeake 
Bay Commission (a tri-state legisla-
tive body). The EC’s charge was to 
assess and oversee implementation of 
coordinated efforts, to improve water 
quality and the living resources of the 
Bay, and to establish an implemen-
tation committee to coordinate and 
evaluate management plans. 

In 1987, the members of the EC 
signed a subsequent Bay Agreement. 
http://www.chesapeakebay.net/
content/publications/cbp_12510.pdf. 
This agreement amended the 1983 
Agreement to include more specific 
quantitative goals and commitments, 
including a 40 percent nutrient (nitro-

gen and phosphorous) reduction goal. 
That same year Congress authorized 
$52 million in federal assistance for 
this multi-jurisdictional Chesapeake 
Bay restoration effort, called the 
Chesapeake Bay Program. 

Its job, among other things, was 
to coordinate federal and state efforts 
to improve Bay water quality. 100 Pl 
4; 33 u.S.C. § 1267. The EC mem-
bers amended the 1987 Agreement in 
1992 to, among other things, reaffirm 
the nutrient reduction goal made in 
1987, and commit to achieving this 
goal by 2000. on June 28, 2000, the EC 
members signed the most recent Bay 
agreement, Chesapeake 2000. http://
www.chesapeakebay.net/content/ 
p u b l i c a t i o n s / c b p _ 1 2 0 8 1 . p d f . 
Chesapeake 2000 incorporated and reaf-
firmed past commitments and outlined 
over 100 specific restoration goals. of 
particular importance among the many 
goals was the commitment to improve 
water quality in the Bay and its tidal 
tributaries in order to remove the Bay 
from the Clean Water Act “impaired” 
waters list by 2010; Chesapeake 2000 
specified that the EPA would require 
the development of a Total Maximum 
Daily load (TMDl) for the Bay if the 
signatories failed to achieve this goal. 

In concert with Chesapeake 2000, 
Congress passed the Estuaries and 
Clean Water Act of 2000. 106 P.l 457. 
This Act included the Chesapeake 
Bay restoration Act of 2000 (the 
“2000 Act”), 33 u.S.C. § 1267. Its pur-
pose was “to expand and strengthen 
cooperative efforts to restore and 
protect the Chesapeake Bay and to 
achieve the goals established in the 
Chesapeake Bay Agreement.” 

Fowler v. EPA: The lawsuit
on January 5, 2009, the Chesapeake 
Bay Foundation, Inc., and several co-
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plaintiffs (former MD state senator 
Bernard Fowler, former MD Governor 
harry hughes, former VA Secretary 
of Natural resources Tayloe Murphy, 
former DC Mayor Anthony Williams, 
Maryland Watermen’s Association, 
Maryland Saltwater Sportfishermen’s 
Association, and the Virginia State 
Waterman’s Association) filed suit in 
federal court in the District of Columbia 
against EPA. The plaintiffs alleged 
three claims: 1) the Administrator of 
EPA violated the Clean Water Act 
(CWA), 2) the Administrator violated 
the Administrative Procedure Act, and 
3) the united States violated the terms 
of the Chesapeake Bay Agreements. 

The Administrator Violated  
the CWA.
Clean Water Act Section 117(g), 33 
u.S.C. § 1327(g), provides that the 
Administrator of EPA shall work with 
the states to develop and implement 
plans necessary to achieve and main-
tain the Chesapeake Bay Agreements’ 
goals for nutrients, water quality, 
toxins, habitat restoration, and living 
resources. Chesapeake 2000 sought, for 
example, a 40 percent reduction in 
nitrogen pollution and removal of the 
Bay from the CWA impaired waters 
list by 2010. At the time suit was 
filed, EPA had not developed a plan 
to achieve all of the many Chesapeake 
2000 goals and had admitted that it 
would not achieve the water quality 
goals by the 2010 deadline. Thus, the 
Administrator had violated the Act. 

The Administrator Violated The 
Administrative Procedure Act. 
The Administrative Procedure Act 
allows citizens to challenge federal 
agency decisions that are arbitrary, 
capricious, unlawfully withheld, or 
unreasonably delayed. 5 u.S.C. § 706. 
The Administrator’s failure to develop 

a plan to meet the goals of the Bay 
Agreements by 2010 was arbitrary, 
capricious, and unreasonably delayed.

Chesapeake 2000 Is An Interstate 
Compact
Interstate compacts have the force of 
law and may be judicially enforced.  
Cuyler v. Adams, 449 u.S. 433; 101 S. Ct. 
703 (1981). To establish an enforceable 
interstate compact, three factors must 
be satisfied: a) the agreement must 
increase the power of the signatory 
states; b) the terms of the agreement 
must be appropriate for Congressional 
legislation; and c) the agreement must 
have been approved by Congress. here, 
all three requirements were met.  

The “increased powers” factor was 
met where Chesapeake 2000 set goals 
for each state to achieve; goals for 
which one signatory could hold anoth-
er accountable. For example, when 
Pennsylvania agreed to improve water 
quality in the Susquehanna river to 
meet Maryland water quality stan-
dards in its portion of the Chesapeake 
Bay, Maryland’s “power” over 
Pennsylvania was increased. In addi-
tion, as a result of the 1983 Agreement, 
Maryland, Pennsylvania, and Virginia 
passed reciprocal laws accepting the 
agreement and creating state authori-
ties responsible for complying with the 
terms of the agreement. hence, each 
state recognized the authority of the 
other Bay states to require it to take 
action to restore the Bay. 

As for the second and third factors, 
Congress, in the Clean Water Act, con-
sented to the states entering into “agree-
ments or compacts …, for (1) coopera-
tive effort and mutual assistance for the 
prevention and control of pollution….” 
Congress also consented to the 1983 Bay 
Agreement by allocating funds in sup-
port of the purposes of the Chesapeake 
Bay Agreement in the Chesapeake Bay 

restoration Act of 2000. 
Because each of the signatory states 

and the federal government entered 
into the Bay Agreement, commit-
ted to undertake specific tasks in the 
Agreement, and authorized partic-
ipation in the Agreement, the Bay 
Agreement is an enforceable interstate 
compact. League to Save Lake Tahoe v. 
Tahoe Regional Planning Agency, 507 
F.2d 517 (9th Cir.1974). 

Fowler v. EPA: The 
Settlement agreement
on May 10, 2010, EPA and the Plaintiffs 
agreed to resolve the case via a settle-
ment agreement. http://www.cbf.org/
Document.Doc?id=512 This agreement 
represents the first legally binding doc-
ument in which EPA has agreed to 
undertake specific Bay-related actions 
by a date certain. The agreement pro-
vides that the plaintiffs may reinstitute 
their suit should EPA default on any of 
the agreement’s provisions. The essen-
tial terms of the agreement are: 

1) EPA will complete a Bay Total 
Maximum Daily load (TMDl) by 
December 31, 2010 and will ensure 
that the states provide “reason-
able assurances” for the imple-
mentation of necessary nonpoint 
pollution loads established by 
the TMDl. In addition, EPA will 
require the Bay states to provide 
Watershed Implementation Plans 
(WIPs) describing how each state 
will meet the loading requirements 
of the TMDl. 

2) EPA will require each state to off-
set all new nitrogen, phosphorous, 
and sediment loads. 

3) EPA will be responsible for an 8 
million pound reduction in nitrogen 
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pollution from airborne sources. It 
will do this by promulgating regu-
lations aimed at reducing nitrogen 
oxide emissions from mobile and 
stationary sources. In developing 
pre-TMDl load allocations, EPA 
stated that the federal government 
would achieve this reduction. It 
planned to do so largely via the 
Clean Air Interstate rule and the 
reductions in power plant pollu-
tion emissions it would accomplish. 
however, the DC Circuit Court 
determined the regulation to be 
invalid. North Carolina v. EPA, 531 
F.3d 896 (DC Cir. 2008). Thus, EPA, 
absent additional action, could no 
longer clearly commit to achieving 
those reductions absent an agree-
ment to pursue new regulations. 

4) EPA will establish a tracking sys-
tem that is publically available and 
which clearly describes whether 
a state has or has not included 
increased pollution from new, 
small sewage treatment plants and 
industrial dischargers in its calcu-
lations of whether the state or local 
jurisdiction is meeting its nitrogen 
and phosphorous load limits. 

5) EPA will review all new con-
struction general permits drafted 
by the Bay states and make sure 
they meet federal standards; devel-
op guidance for major municipal 
stormwater permits in the Bay 
region; propose new industrial and 
municipal stormwater regulations 
by September 30, 2011 and take 
final action by November 19, 2012. 
These agreements address one of 
the biggest sources of pollution in 
the Bay region, urban stormwater. 

6) EPA will propose new regula-
tions for controlling pollution from 

agriculture by June 30, 2012 and will 
take final action by June 30, 2014.

7) EPA will examine existing moni-
toring data and implement actions 
to address toxic chemicals in the Bay 
Watershed with particular focus on 
the Anacostia and Elizabeth river 
watersheds. 

To date, EPA has met all of the dead-
lines in the settlement agreement.

The Bay Executive order 
Strategy
on May 12, 2009, President obama 
issued Executive order No. 13508, 
directing EPA and six other federal agen-
cies (the departments of Agriculture, 
Commerce, Defense, homeland 
Security, Interior, and Transportation) to 
develop a plan for restoring and preserv-
ing the Chesapeake Bay. http://www.
chesapeakebay.net/news_execorder.
aspx?menuitem=36188 The federal gov-
ernment released a final strategy on 
May 12, 2010 pursuant to the order. 
http://executiveorder.chesapeakebay.
net/file.axd?file=2010%2f5%2fChesape
ake+Eo+Strategy%20.pdf The strategy 
aims to restore clean water through the 
development and implementation of 
the Bay TMDl (see below). habitat 
goals include restoration of 30,000 acres 
of wetlands, enhancement of another 
150,000 of wetlands, and restoration 
of over 180,000 miles of forest buffers 
along streams and shoreline. The strat-
egy also includes other specific goals 
regarding the restoration of finfish, shell-
fish, and wildlife populations as well 
as goals concerning land conservation. 
Supporting strategies include expand-
ing citizen stewardship, responding to 
climate change, developing environ-
mental markets, and strengthening the 
science of the Bay. 

A critical element of the final strate-
gy is the Compliance and Enforcement 
Strategy for the Bay region EPA devel-
oped. (http://www.epa.gov/compli-
ance/civil/initiatives/chesapeake-
strategy-enforcement.pdf) This com-
pliance and enforcement effort will 
focus on: 

Identifying and addressing indus-•	
trial, municipal, and agricultur-
al sources releasing significant 
amounts of pollutants in excess 
of the amounts allowed by the 
federal law. 
Identifying, inspecting, and bring-•	
ing enforcement actions against 
key regulated business sectors such 
as Concentrated Animal Feeding 
operations (CAFos), municipal 
and industrial wastewater facili-
ties, and Municipal Separate Storm 
Sewer System (MS4s). EPA has 
already begun inspecting farms 
and issuing administrative orders 
directing that those farms com-
ply with the Clean Water Act. See 
http://yosemite.epa.gov/opa/
admpress.nsf/d0cf6618525a9efb85
257359003fb69d/8251ff00c18ad84f
85257736006defea!openDocument
Identifying opportunities for com-•	
pliance and enforcement activi-
ties related to the CWA wetlands 
protection program, federal facili-
ties, Superfund sites, and resource 
Conservation recovery Act (rCrA) 
corrective action facilities.
Exploring opportunities for the •	
use of imminent and substantial 
endangerment authorities under 
the CWA, Safe Drinking Water Act, 
rCrA, Superfund, and the CAA. 

The Bay TMdl
 The “Bay TMDl” actually consists 

of 92 TMDls for 92 impaired stream, 
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river and Bay segments within the tidal 
portions of the Bay’s waters. A TMDl 
is a “pollution budget” that sets a limit 
on the amount of a pollutant allowed 
in a waterbody so that water quality 
standards, can be met. The permis-
sible amount of pollutant specified in 
the TMDl coming from “point sourc-
es,” i.e., coming from a discharge pipe 
or conveyance (e.g., a sewage treat-
ment plant effluent pipe) is called the 
“wasteload allocation.” The amount 
coming from the “nonpoint sources,” 
i.e., coming from diffuse discharges 
(e.g., stormwater running off a park-
ing lot or a lawn) is called the “load 
allocation.” http://www.epa.gov/
reg3wapd/pdf/pdf_chesbayhonor-
ableShariTWilson-701122302-0001.pdf 

In the case of the Chesapeake Bay, 
there are 92 waterbody segments 
that contain excess levels of nitrogen, 
phosphorus and sediment pollution 
at such levels that these segments 
are “impaired.” They are impaired 
because the excess pollution leads to 
violations of the water quality stan-
dards for that waterbody segment. It 
is these violations of these standards 
in 92 different segments that neces-
sitate the construction of a TMDl for 
each segment, or when considered 
together, “the Bay TMDl.”

EPA and states across the nation 
have issued or approved thousands 
of TMDls. Their success in achieving 
improved water quality is disputable. 
What makes the Bay TMDl differ-
ent from others previously developed, 
and thus more likely to achieve resto-
ration, is:

EPA’s insistence on the Bay states •	
developing and providing a 
Watershed Implementation Plans 
(WIP). The WIP is to detail how 
the state will achieve its portion of 
the wasteload and load allocations 

set forth in the TMDl. The District 
of Columbia, Delaware, Maryland, 
New york, Pennsylvania and 
Virginia have all submitted their 
first draft WIP in September 2010. 
 EPA’s insistence that the WIPs •	
contain “reasonable assurances.” 
This means that the states must 
provide clear and definitive com-
mitments that it will achieve the 
wasteload and load allocations 
within a time certain. EPA has 
defined for the states what actions 
would constitute reasonable assur-
ances. http://www.epa.gov/
reg3wapd/pdf/pdf_chesbay/
EPAregionIIIlettertoPSC091108.
pdf Actions include, for example, 
identification of the controls needed 
to achieve the allocations; descrip-
tion of the state and local capacity 
to achieve the controls; identifica-
tion of the gaps in the current pro-
grams needed to meet the controls; 
and identification of the tools to be 
utilized to fill the gaps. 
EPA’s commitment to imposing •	
consequences upon states that fail 
to develop sufficient WIPs or meet 
their portion of the TMDl waste-
load and load allocations. Those 
consequences were described in a 
December 2009 letter to the states. 
http://www.epa.gov/region03/

chesapeake/bay_letter_1209.pdf 
Those consequences include the 
denial of discharge permits to new 
sources of pollution or the denial 
of federal funds for wastewater 
treatment plant upgrades. 

Conclusion
Despite the lack of enough progress 
in Bay restoration over the last 27 
years, within the last two years there 
have been major changes to the legal 
landscape that defines how restora-
tion of the Chesapeake Bay will occur 
over the next 15 years. Whether it is 
the boundaries set by the settlement 
of Fowler v. EPA, President obama’s 
Executive order, or the Bay TMDl, 
there is a heightened degree of account-
ability and responsibility on govern-
ments and polluters whose actions 
are critical to cleaner water within the 
Chesapeake Bay watershed.

Mr. Hoagland is the Vice President for 
Environmental Protection and Restoration 
for the Chesapeake Bay Foundation where 
he is responsible for the policy, advo-
cacy, and restoration programs. He may 
be reached at rhoagland@cba.org. Mr. 
Mueller, a former Senior Attorney with 
the Environmental Enforcement Section 
of the U.S. Department of Justice, is Vice 
President for Litigation at the Chesapeake 
Bay Foundation. He may be reached at 
jmueller@cba.org.
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Ebb and Flow
Avoid Getting
     Swept Away

of Stormwater Management -

By Margaret M. Witherup and Todd r. Chason
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Traditional stormwater management techniques, such as sediment 

ponds, storm drains, and gutters are so common that you probably 

do not even give them a second thought. When you pass an active 

construction site you likely do not even notice the black silt fencing 

or hay bails used to keep mud from running off the property. For 

many years, and until very recently, these were the accepted stan-

dards for handling stormwater during and following construction to 

minimize the flow of sediment into nearby streams and ultimately 

into the Chesapeake Bay. But all aspects of how stormwater is man-

aged in Maryland are undergoing substantial changes as a result of 

the Maryland Stormwater Management Act of 2007 (the “Act”) and 

developments in the new General Permit for Construction Activity. 
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As a result of the Act, together 
with subsequent regulatory develop-
ments, the mechanized methods of 
stormwater management mentioned 
above have fallen into disfavor and 
will be replaced by nonstructural tech-
niques like green roofs, rain gardens, 
landscape infiltration and swales. This 
new approach to site design attempts 
to mimic as closely as possible the 
way stormwater would filter into the 
ground had the area not been devel-
oped. While this sounds good in the-
ory, in practice the new stormwater 
management landscape will present 
significant legal and technical chal-
lenges for all virtually all future devel-
opment in Maryland. 

Changes in how stormwater is 
managed have not been limited to 
site development, but also apply to 
the first shovelful of dirt. The General 
Permit for Construction Activity was 
recently amended to alter sediment 
and erosion control measures and 
will likely add additional costs to 
the process. MDE’s proposed revi-
sions to the General Permit have not 
yet become final and their status is 
uncertain in light of recent action by 
the u.S. Environmental Protection 
Agency (“EPA”) to withdraw a por-
tion of the regulation on which the 
General Permit is based.

Although the dust is beginning to 
settle after almost two years of flux 
in stormwater rules, there remains 
uncertainty with respect to how 
local jurisdictions will implement the 
new regulations and the status of 
the General Permit. Because so many 
practice areas are tied to real estate in 
some way, it is critical that Maryland 
attorneys are aware of these recent 
changes and how they will impact 
almost every future construction proj-
ect in the state. A working knowledge 

in this area necessitates familiarity 
with the background leading up to the 
current regulatory framework.

regulatory Background
The Stormwater Management Act of 
2007 (“the Act”) first introduced the 
concept of Environmental Site Design 
(“ESD”) to real estate development in 
Maryland. ESD is a method of using 
small-scale stormwater management 
practices, nonstructural techniques, 
and better site planning to achieve, 
after development, predevelopment 
runoff characteristics as nearly as 
possible. ESD represents a significant 
change in stormwater management 
from the prior approach, which focused 
on trapping and treating stormwater 
through Best Management Practices 
(“BMPs”) such as stormwater ponds 
or infiltration systems, before return-
ing the water to the watersheds. This 
ESD is required to the “Maximum 
Extent Practicable” (“MEP”) so that 
all reasonable opportunities for using 
ESD planning techniques and treat-
ment practices are exhausted. BMPs 
would now be permitted only when 
absolutely necessary. And so, as if 
environmental law needed new acro-
nyms, the law now requires ESD to 
the MEP with BMPs allowed only 
where absolutely necessary. 

Pursuant to the Act, the Maryland 
Department of the Environment 
(“MDE”) published regulations at 
CoMAr 26.17.02, which took effect 
on May 4, 2009. The regulations 
applied to most new development 
and redevelopment projects that did 
not have final approval for erosion 
and sediment control and stormwater 
management plans in place by May 4, 
2010. Although the regulations were 
promulgated at the state level, actual 

implementation will occur at the local 
level. The regulation included draft 
ordinances to be adopted by counties 
and municipalities, which needed to 
be modified to suit the local jurisdic-
tion’s needs and then submitted for 
review by MDE prior to enactment. 

As with most things legal, the devil 
was in the details on stormwater regu-
lation. While the Act was generally 
supported by the development com-
munity, counties, municipalities, and 
other stakeholders, the specifics con-
tained in the regulations introduced 
standards and implementation meth-
ods that surprised certain stakehold-
ers. Specific concerns included the 
lack of provisions for grandfathering 
projects already in the pipeline and 
onerous redevelopment standards. 
Many projects had begun the devel-
opment process and received some 
approvals, but were stalled due to cur-
rent economic conditions and would 
not receive final approval for erosion 
and sediment control and stormwa-
ter management by the May 4, 2010 
deadline. 

Because complying with the 2009 
regulations would require a complete 
redesign of the stormwater manage-
ment systems at significant additional 
cost, many stakeholders believed that 
these projects already in the pipe-
line should be grandfathered from 
the new regulations. And even for 
projects starting from scratch, the new 
rules were projected by some to sub-
stantially increase development costs 
when the industry was experiencing 
the worst economy in generations. 

The 2009 regulations also had chal-
lenging redevelopment standards. 
“redevelopment” is defined as “any 
construction, alteration, or improve-
ment performed on sites where exist-
ing use is commercial, industrial, insti-
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tutional, or multifamily residential and 
existing site impervious area exceeds 
40 percent.” Because some commu-
nities contained redevelopment sites 
with just under 40 percent impervious 
area, the 40 percent threshold would 
mean those sites would be treated 
as “New Development” and would 
have to comply with significantly 
more stringent standards for New 
Development. This result seemed at 
odds with Maryland’s Smart Growth 
policies, encouraging development 
in suburban and rural areas instead 
of redeveloping areas with existing 
infrastructure. 

Several bills were introduced 
early in the 2010 Maryland General 
Assembly session to address these 
concerns, ranging from minor chang-
es to wholesale repeal of the Act. 
however, these bills were put on hold 
to permit an opportunity for MDE 
and a wide range of stakeholders from 
the development and environmental 
communities to attempt to negoti-
ate a solution. These discussions cul-
minated in MDE’s promulgation of 
emergency regulations to address the 
development community’s concerns 
without compromising the ultimate 
goal of implementing stormwater 
management that would result in a 
reduction of stormwater runoff pollu-
tion. The emergency regulations were 
first published on May 7, 2010 and 
became final effective July 26, 2010. 

While the new regulations can be 
intimidating, especially when read 
in the abstract, MDE also published 
a guidance document to shed some 
light on how the regulations may be 
implemented at the local level to allow 
reasonable implementation of the new 
rules. The guidance focuses on three 
issues: (1) grandfathering; (2) redevel-
opment, and (3) Smart Growth. 

The 2010 regulations  
and Guidance
A. Grandfathering
The new 2010 regulations allow local 
jurisdictions to grant an administra-
tive waiver to allow a project to be 
grandfathered to the 2000 stormwa-
ter rules if the project has received 
a “Preliminary Project Approval” by 
May 4, 2010 (as opposed to obtaining 
final erosion and sediment and storm-
water management plans by that 
time). Preliminary Project Approval 
is defined as a plan approval or com-
pleted review by a local jurisdiction 
that includes the number of planned 
units, lots, density, proposed size and 
location of land uses, proposed drain-
age patterns, points of discharge, and 
the type, location and size of all 
stormwater management controls. 
The definition may also include other 
items that currently may be required 
as part of a local jurisdiction’s pre-
liminary planning approval process. 

Administrative waivers expire 
on May 4, 2013, unless the project 
receives “Final Project Approval” 
(i.e., approval of final erosion and 
sediment and stormwater manage-
ment plans) prior to that date, and no 
administrative waiver shall extend 
beyond May 4, 2017. A local juris-
diction is permitted to extend the 
May 4, 2013 deadline for receiving 
Final Project Approval if, by May 
4, 2010, the project had received 
Preliminary Project Approval and 
was subject to a Development rights 
and responsibilities Agreement, a 
Tax Increment Financing approval, or 
an Annexation Agreement. A waiver 
granted under any one of these lat-
ter circumstances will expire when 
the agreement or approval expires. 
Although the local jurisdictions are 
responsible for granting waivers, 

they are required to provide copies to 
MDE within 30 days of approval. 

The first four examples in MDE’s 
Guidance illustrate when the admin-
istrative waiver may be appropriate 
and how long the waiver will apply 
in each circumstance. The common 
theme through these four examples 
is the wide discretion vested in the 
local jurisdictions. In essence, each of 
the extension points noted above can 
be granted – if the local jurisdiction 
wants to. The key for practitioners 
will be keeping an eye on each of 
the deadlines as they approach and 
convincing the local jurisdictions that 
doing so is appropriate. 

B. Redevelopment – 40 Percent 
Threshold
To address the 40 percent threshold for 
qualifying as a redevelopment project 
that would cause true redevelopment 
projects to be categorized as “New 
Development,” the 2010 regulations 
recognize that some projects with less 
than 40 percent impervious surface 
will have circumstances that prevent 
the reasonable implementation of the 
2009 standards. The regulations allow 
a local jurisdiction to grant a waiver 
of the 2009 stormwater requirements 
for phased projects that already con-
structed stormwater management 
facilities designed to meet the 2000 
standards, and infill developments 
that are located in Priority Funding 
Areas with existing stormwater con-
veyance, public water and sewer, and 
where the economic feasibility of the 
project is tied to the planned density. 
The new regulations also allow for 
additional quantitative waivers for 
infill development. Examples 5 and 
6 provide two scenarios where such 
waivers may be appropriate. 
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C. Redevelopment – Availability of 
Alternative Stormwater Management 
Measures
The 2010 regulations also address 
concerns over the subjective stan-
dards of whether and when  
alternative stormwater management 
practices are allowed for redevelop-
ment sites. The regulations call for a 
local government to make that deter-
mination “at the appropriate point 
in the development review process,” 
taking into consideration the priori-
tization of the alternatives from ESD 
measures, BMP’s, payment of a fee-
in-lieu, and waivers. In deciding what 
alternative measures may be required, 
the local government may consider 
issues such as whether the project is 
in an area targeted for development 
incentives (e.g., a Priority Funding 
Area, Transit oriented Area, or BrAC 
revitalization and Incentive Zone), 
whether the project area is targeted 
for growth consistent with compre-
hensive plans, or whether bonding  
or financing has already been  
secured based on an approved devel-
opment plan. 

An old adage instructs that a settle-
ment is good when no one is happy, 
and that probably sums up the end 
result of the 2009-2010 fury over 
stormwater regulation. The develop-
ment community received some relief 
for projects in the pipeline and rede-
velopment, but still faces significant 
uncertainty in future implementa-
tion and likely higher development 
costs. Many in the environmentalists 
were unhappy with any bending of 
what was seen as a groundbreak-
ing new law to protect the Bay, but 
grandfathered projects are finite in 
number and will still need to keep 
moving forward to take advantage of 
the grandfathering provisions in the 

regulations before any administrative 
waivers expire. other projects will 
need to begin implementing ESD in 
accordance with the new regulations. 

The General Permit 
for Construction and 
development activity
Another recent change in the storm-
water regulatory landscape is in 
the General Permit for Stormwater 
Associated with Construction 
Activity. The General Permit applies 
to stormwater related to construc-
tion activity disturbing more than 
one acre of land. Because construc-
tion activities such as clearing and 
grading disturb the land, stormwater 
runoff from construction sites can 
significantly increase the amount of 
pollutants discharged to water bod-
ies. The General Permit is intended 
to limit the discharge of pollutants 
from construction sites by requiring 
a range of erosion and sediment con-
trol practices and pollution preven-
tion measures. 

In approximately May 2010, 
MDE published a notice of tenta-
tive determination to modify the 
General Permit to incorporate regu-
lations adopted by EPA contained at 
40 C.F.r. Part 450, effective February 
2010. The EPA final rule established 
effluent limitations guidelines and 
new source performance standards 
to control the discharge of pollutants 
from construction sites. It requires all 
construction site owners and opera-
tors to implement a range of erosion 
and sediment control best manage-
ment practices, pollution prevention 
measures, and stringent requirements 
for soil stabilization. For larger con-
struction sites (phased in over four 
years), the final rule requires sam-

pling of stormwater discharges and 
compliance with the first enforceable 
numeric limitation for turbidity (a 
measure of the cloudiness of water 
due to suspended solids). 

EPA’s final rule was challenged 
both in judicial review actions and 
by way of petitions for administra-
tive reconsideration. The challeng-
ers included the National Association 
of home Builders, the Wisconsin 
Builders Association, the utility Water 
Act Group, and the Small Business 
Administration. Among the argu-
ments raised, the challengers alleged 
that in setting the numerical turbidity 
limit, EPA had failed to consider cer-
tain site-specific characteristics and 
the impact on cold weather sites and 
small sites, and had misinterpreted 
the data upon which the numerical 
limit was based. 

In an August 2010 filing in the 
judicial review actions, EPA admit-
ted that “it improperly interpreted 
the data and, as a result, the calcula-
tions in the existing administrative 
record are no longer adequate to 
support the [numeric turbidity] efflu-
ent limit.” EPA’s unopposed Motion 
for Partial Vacature of the Final rule, 
remand of the record, To Vacate 
Briefing Schedule, and To hold Case 
In Abeyance, Wisconsin Builders Ass’n 
v. U.S. EPA, No. 09-4113 (7th Cir. filed 
Aug. 13, 2010). EPA requested that 
the court vacate the portion of the 
final rule dealing with the turbidity 
limitation and remand the adminis-
trative record to EPA so that it could 
further rexamine the data and recon-
sider the numeric limit. MDE has not 
yet weighed in regarding whether 
and how Maryland’s General Permit 
will be affected based on EPA’s with-
drawal of the turbidity limit.
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Conclusion
In light of these sweeping changes to 
stormwater management over the last 
18 months virtually every time soil is 
moved it will now be handled dif-
ferently than in the past, prior to the 
Act. As the few grandfathered sites 
work their way through the pipeline 
and are completed, other sites will 
have to meet the new ESD and other 
regulatory requirements. Solving 
many of the challenges presented by 
these changes will require a multi-
disciplinary approach. Engaging the 
developer, design team and local 
jurisdiction as early as possible will 
be crucial. 

The earlier the stormwater man-
agement challenges are identified the 
sooner the team can begin exploring 
whether an administrative waiver, 
variance or alternative measures are 
appropriate for this site and how 
to meet new permitting regulations. 
Early identification will also help 
to minimize sunk costs on designs 
that, while appropriate under the 
old standards, will no longer pass 
muster without permission from the 
local government. A well-coordinat-
ed team will be more likely to prop-
erly identify issues on the front end, 
which will minimize the need for 
design changes on the back-end.

Ms. Witherup and Mr. Chason are mem-
bers of the Environmental & Energy 
Department of the law firm Gordon, 
Feinblatt, Rothman, Hoffberger & 
Hollander, LLC, and concentrate their 
practices in environmental law. They may 
be reached, respecticvely, at mwitherup@
gfrlaw.com and tchason@gfrlaw.com.
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     Water Quality 
   Through TMDL

    Restoring 
Chesapeake Bay

The Chesapeake Bay is an extraordinary 

resource that continues to face significant 

environmental challenges including algae 

plumes that reflect impaired water qual-

ity, diminishing fish and shellfish popula-

tions, degraded habitats, and land use 

decisions that, by necessity, balance many 

interests. Efforts to restore the Bay are at 

a critical juncture, with the United States 

Environmental Protection Agency (“EPA”) 

pushing the Bay’s watershed states to 

adopt and implement strategies to reduce 

the amount of nitrogen, phosphorous and 

sediment entering the Bay to levels that 

will allow the Bay and its tributaries to 

achieve water quality standards. 

By Gina M. Zawitoski
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This article provides a brief over-
view of prior efforts to restore the 
Bay, the statutory framework for the 
current efforts, and the policy decla-
rations outlined in Executive order 
13508 issued by President obama in 
May 2009. It describes the breadth of 
the factors that influence the health 
of the Bay and the very hard deci-
sions that the watershed states have 
to make. It presents a snapshot of the 
EPA’s and Maryland’s current think-
ing, recognizing that both the science 
and the policies supporting the cur-
rent initiatives continue to evolve. 

In the early 1980s, Maryland, 
Virginia, Pennsylvania and the District 
of Columbia signed agreements with 
the Chesapeake Bay Commission 
and the EPA that established the 
Chesapeake Bay Program, a unique 
regional Federal-state-local partner-
ship whose mission is to protect and 
restore the Bay’s ecosystem. The Bay 
Program has led the restoration of the 

Chesapeake Bay since 1983. Seventeen 
years later, these parties made new 
commitments in the Chesapeake 2000 
Agreement to achieve specific goals 
described as essential to restore and 
protect the Chesapeake Bay. Some 
progress was made under the ear-
lier agreements, but not enough. For 
example, since 1985 Maryland has 
reduced nitrogen pollution by 33 per-
cent and phosphorous pollution by 
38 percent. Maryland’s Watershed 
Implementation Plan – Phase I (draft), 
August 2010, at 2. But the Bay still 
faces significant challenges. 

The parties to the Chesapeake 2000 
Agreement acknowledged that if vol-
untary measures were not success-
ful, the EPA would establish a Total 
Maximum Daily load (TMDl). 
TMDl for the Chesapeake Bay by 
December 31, 2010. Those efforts 
have been underway for several years 
and, as described by uSEPA, will 
produce “a ‘pollution diet’ that will 

compel sweeping actions to restore 
the Chesapeake Bay and its vast net-
work of stream, creeks and rivers.” 
Draft Total Maximum Daily load 
(“TMDl”) for the Chesapeake Bay, 
Executive Summary, at 1 (hereinafter 
“Draft TMDl, ES”), http://www.epa.
gov/chesapeakebaytmdl; 75 Fed. reg. 
57776 (September 22, 2010).

The Bay’s current restoration efforts 
are largely a product of litigation 
over certain long-dormant provisions 
in the Clean Water Act and obama 
Administration’s policy on the Bay, 
as evidenced by Executive order 
13508 on Chesapeake Bay Protection 
and restoration, issued by President 
obama on May 12, 2009. 

Section 303(d) of the Clean Water 
Act requires the states to identify 
the surface water segments in their 
jurisdictions that have failed to attain 
water quality goals for specific pol-
lutants through the technology-based 
controls or other controls currently 
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in place. 33 u.S.C. §303(d)(1)(A), (B). 
After approval by EPA, these waters 
are placed on the “303(d)” list. 33 
u.S.C. § 303(d)(2). For each listed water 
segment, the state is then required to 
determine how much of the impairing 
pollutant can continue to enter the 
listed water segment while allowing 
water quality standards to be achieved 
(TMDl). 33 u.S.C. § 303(d)(1)(C), (D). 
once approved by uSEPA, this TMDl 
must be incorporated into the state’s 
continuous planning process. 

litigation in the 1990s over the fail-
ure of states and EPA to implement 
the requirements of Section 303(d) 
resulted in a number of settlements, 
consent decrees and Memoranda of 
understanding addressing impaired 
waters in the Mid-Atlantic. In part as a 
result of this litigation and other cases 
around the country, the states have 

been adding water segments to their 
303(d) lists and preparing TMDls for 
those impaired waters since the late 
1990s. According to uSEPA, more than 
40,000 TMDls have been completed 
for impaired waters throughout the 
united States. 

recognizing that only limited suc-
cess was achieved under the Bay 
Program and the Chesapeake 2000 
Agreement, Executive order 13508 
declared the Bay a “national treasure” 
and set in motion a process intended 
to establish a much clearer role for 
federal leadership, action and account-
ability with respect to Bay restoration. 
A Federal leadership Committee, 
comprised of the Administrator of 
the EPA and senior representatives 
from the Departments of Agriculture, 
Commerce, Defense, homeland 
Security, Interior and Transportation, 

was established and charged with 
responsibility for developing and 
implementing a new strategy for pro-
tecting and restoring the Chesapeake 
Bay region.

This new strategy, released on May 
12, 2010, was developed in consul-
tation with the six Bay watershed 
states, the District of Columbia and 
the Chesapeake Bay Commission 
and other key stakeholders. It can be 
downloaded from the Executive order 
website at http://executiveorder. 
chesapeakebay.net/. 

The Strategy identifies four essen-
tial goals for the Bay region: restoring 
clean water, recovering habitat, sus-
taining fish and wildlife, and conserv-
ing land and increasing public access. 
This article focuses on the goal of 
restoring the Bay’s water quality by 
reducing nitrogen, phosphorous, sedi-
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ment and other pollutants discharged 
to the Bay.

like the Bay itself, the challenge 
of restoring the Bay’s water qual-
ity is enormous and complex. The 
Chesapeake Bay is the largest estuary 
in the united States. It has a 64,000 
square mile watershed, including 
Maryland, Virginia, West Virginia, 
Delaware, Pennsylvania, New york 
and DC. Its air shed is 570,000 square 
miles and extends as far north as 
Canada, as far west as Indiana and 
as far south as North Carolina. It has 
over 10,000 miles of shoreline — lon-
ger than the entire west coast of the 
united States. It is also one of the 
largest and most biologically pro-
ductive estuaries in the world, with 
over 3,600 species of plants, fish and 
other animals.

The Chesapeake Bay TMDl will 
be the first multi-jurisdictional TMDl 
of this scale. Each of the states in 
the watershed contributes nitrogen 
(N) and phosphorus (P) to the Bay. 
The three largest contributors are 
Pennsylvania (contributing ~ 41 per-
cent of the N load and 45 percent of 
the P load to the Bay), Virginia (~ 26 
percent of the N load and ~ 24 percent 
of the P load) and Maryland (~ 20 per-
cent of the N load and ~ 19 percent of 
the P load). New york, West Virginia, 
Delaware and DC are small contribu-
tors in comparison (Ny ~ 6 percent N, 
5 percent P; WV ~ 3 percent N, 4 per-
cent P; DE ~3 percent N, 2 percent P; 
and DC ~1 percent N, 1 percent P). 

These nutrients come from many dif-
ferent sources, including agriculture, 
developed lands, public and industrial 
wastewater treatment plants, forested 
lands and atmospheric deposition of 
nitrogen from air emissions sources 
that exist both within and outside 
of the watershed. In Maryland, agri-

culture is believed to contribute the 
greatest percentage of nitrogen and 
phosphorus to the Bay (36 percent N; 
39 percent P) with developed land (29 
percent N; 33 percent P) and wastewa-
ter treatment plants (25 percent N; 20 
percent P) following close behind. 

To determine the TMDl for nitrogen 
and phosphorus in the Bay, the EPA 
was required to determine the amount 
of nitrogen and phosphorus that could 
be assimilated in the Bay every year 
and still attains water quality goals. 
Current estimates by EPA indicate 
that each year the Chesapeake Bay can 
assimilate approximately 187.4 million 
pounds of nitrogen and 12.5 million 
pounds of phosphorus per year. The 
allowable range of sediment pollution 
was set at approximately 6.1 – 6.7 bil-
lion pounds per year. 

To limit discharges throughout the 
watershed to these levels requires a 25 
percent reduction in nutrient loading 
and a 16 percent reduction in sedi-
ment loading. These reduced pollut-
ant loads must be distributed among 
each of the six watershed states and 
the District of Columbia. In turn, each 
of those jurisdictions is required to 
allocate their respective loads among 
the various sources of those pollutants 
to the Bay and its tributaries in their 
jurisdictions.

In allocating loads among the Bay 
states and the District, EPA was guid-
ed by three principles: (1) that the 
allocated load should result in water 
quality standards for dissolved oxy-
gen, chlorophyll a, water clarity and 
underwater grasses being met in all of 
the segments of the Bay’s mainstem, 
its tidal tributaries and embayments; 
(2) the greatest loading reductions 
should come from the tributary basins 
that contribute most of the pollut-
ants; and (3) jurisdictions should be 

credited with prior reductions in N, 
P and sediment loads to the extent 
those reductions have been tracked 
and reported. Draft TMDl, ES at 4-5. 

The Chesapeake Bay TMDl to be 
issued by EPA by December 31, 2010 
will consist of the TMDls for about 
92 impaired Bay segments prepared 
by the six watershed states and the 
District of Columbia. A separate TMDl 
will be calculated for each impair-
ing pollutant. Maryland, for example, 
drains into 58 impaired Bay segments. 
It will need to prepare a total of 174 
TMDls, one TMDl for each segment 
to address nitrogen, one for each seg-
ment to address phosphorous and 
one for each segment to address sedi-
ment. Maryland’s Phase I Watershed 
Implementation Plan (“WIP”) for 
the Chesapeake Bay Total Maximum 
Daily load, Draft dated September 1, 
2010, http://www.mde.state.md.us/
Programs/WaterPrograms/TMDl/
cb_tmdl/index.asp.

In calculating the TMDl for each 
segment, the states and the District of 
Columbiamust assign wasteload allo-
cations to point sources of pollution 
(e.g., public and private wastewater 
treatment plants and other sources 
that have a permit to discharge waste-
water or stormwater) and load alloca-
tions to non-point sources of pollution 
(e.g., agricultural runoff, septic system 
discharges, runoff from forested areas 
and non-regulated urban runoff). The 
TMDl calculation must also provide 
for a margin of safety and account for 
future growth. EPA expects all of the 
actions necessary to restore the Bay 
to be in place by 2025. Sixty percent 
of those actions are expected to be in 
place by 2017.

The watershed states and the 
District are required to develop water-
shed implementation plans (“WIPs”) 
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for each of the segments in their juris-
dictions for their TMDls. The WIPs 
will be developed in phases, with the 
Phase I WIP (a) identifying the target 
loads that the various source sectors 
in different geographic areas must 
achieve, and (b) providing reasonable 
assurance that the necessary loading 
reductions can and will be achieved, 
with two-year milestones. To demon-
strate reasonable assurance, the states 
were required to “evaluate their cur-
rent legal, regulatory, programmatic 
and financial tools available to imple-
ment the allocations; identify and 
rectify potential shortfalls in attain-
ing the allocations; describe mecha-
nisms to track and report implemen-
tation activities; provide alternative 
approaches; and outline a schedule 
for implementation.” Draft TMDl, 
ES at 6. To the extent possible, Phase 

I WIPs were expected to include 
specific controls and practices that 
will be implemented by 2017. The 
Phase I WIP must be completed by 
November 2010. 

The Phase II WIPs, which are due 
by November 2011, must identify the 
point source and non-point source 
loads to be achieved by local areas 
and must include specific controls and 
practices that will be implemented by 
2017. The Phase III WIPs, which are 
due at the end of 2017, are required to 
refine the loading allocations identi-
fied in the Phase I and II WIPs and 
include specific controls and practices 
to be implemented by 2025 to achieve 
the necessary load reductions.

The EPA expects the WIPs prepared 
by the signatories to the Chesapeake 
2000 Agreement (Maryland, Virginia, 
Pennsylvania and the District 

of Columbia) to base their control 
actions on “regulations, permits or 
otherwise enforceable agreements that 
apply to all major sources of [nutri-
ents and sediment], including non-
point sources.” letter from William C. 
Early, Acting regional Administrator, 
uSEPA region III to The honorable 
l. Preston Bryant, Jr., Secretary of 
Natural resources, Commonwealth 
of Virginia (November 4, 2009). The 
non-signatory states (Delaware, New 
york and West Virginia) are strongly 
encouraged to do so. Id.

There is a significant difference in 
legal authority provided by the Clean 
Water Act to regulate point sources 
and non-point sources. Point sourc-
es discharges of pollutants require a 
permit under the National Pollutant 
Discharge Elimination System 
(“NPDES”). NPDES permits include 
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technology-based effluent limitations 
and waste load allocations. That is, 
permits provide an enforceable means 
for limiting the pollution discharged 
from those sources.

In contrast, non-point source dis-
charges are exempt from NPDES 
permitting, so another enforceable 
means of reducing non-point source 
discharges must be found. This differ-
ence presents a significant challenge 
in achieving the TMDl objectives 
because so much of the pollutant load 
comes from unregulated sources and 
the permitted sources have already 
implemented technology-based lim-
its on their discharges.

Maryland has set more aggressive 
targets than required by the EPA. 
Maryland’s Draft Phase I WIP is 
designed to achieve 70 percent of the 
final targets by 2017 and the State has 
committed to achieve the final target 
loads by 2020. Maryland believes that 
it can achieve 53 percent of its interim 
target for nitrogen and 80 percent of 
its interim target for phosphorous 
based on current actions and con-
trols, which include:

mandatory nutrient management •	
plans on farms, 

the use of state-of-the-art technol-•	
ogy on 67 of Maryland’s largest 
wastewater treatment plants, 

pollution controls required for •	
coal-fired power plants under 
the state’s healthy Air Act,

comprehensive nutrient manage-•	
ment plans required under its 
Concentrated Animal Feeding 
operations program, 

upgrade and/or replacement •	
requirements for failing septic 
systems in the State’s Critical 
Area (land within 1000 feet of 
the Bay),

commitments by farmers to plant •	
cover crops,

Environmental Site Design •	
requirements for stormwater 
runoff from new developments; 
and

Progressive stormwater require-•	
ments for MS4 permits.

Maryland expects that “completing 
upgrades of the major municipal treat-
ment plants will substantially close 
the gaps” necessary to meet its 2017 
targets. Draft Phase I WIP at ES-4. 

The Phase I WIP also provides a 
list of “75 strategy options to reduce 
nitrogen, phosphorous and sediments 
from the wastewater, urban run-off, 
septics, agriculture and air pollution 
sectors.” letter from Shari T. Wilson, 
Secretary, Maryland Department of the 
Environment, et al. to Mr. Shawn M. 
Garvin, regional Administrator, the 
EPA, region 3 (September 1, 2010). 
Maryland will narrow the strategy 
options to be included in the final Phase 
I WIP based on comments received 
during the public comment period. 

Among the strategies that Maryland 
proposes to develop are nutrient off-
set policies and programs for septic 
systems and land development loads 
(noting that nutrient loading from 
new development on well and septic 
is almost 5 times greater per house-
hold than new loads from areas served 
by public sewerage), and more robust 
nutrient trading programs than the 
point source to point source trading 
policy published in April 2008. 

The EPA published its evaluation 
of the Draft Phase I WIPs submit-
ted by the watershed states and the 
District on September 24, 2010. Based 
on that evaluation, EPA concluded 
that “the pollution controls identi-
fied in two of the seven jurisdic-

tions’ WIPs could meet nitrogen and 
phosphorous allocations and five of 
the seven jurisdictions’ WIPs could 
meet sediment allocations for the 
jurisdiction as a whole.” The EPA 
found “some deficiencies” in the 
draft WIPs submitted by Maryland 
and the District of Columbia and 
found “serious deficiencies” in the 
draft WIPs submitted by Delaware, 
New york, Pennsylvania, Virginia 
and West Virginia. 

uSEPA found that “none of the 
seven WIPs provided sufficient rea-
sonable assurance that pollution 
controls identified could actually be 
implemented to achieve nitrogen, 
phosphorous and sediment reduction 
targets by 2017 or 2025.” The criti-
cisms included:

Vague or no strategy for filling •	
recognized program or resource 
gaps,

Few enforceable or otherwise •	
binding commitments,

Discrepancies between imple-•	
mentation levels in model input 
decks and strategies described 
in WIP,

reliance on pollution trading •	
programs but no commitment 
to adopt critical trading drivers 
such as new regulations, and

Few dates for key actions and •	
program-building milestones.

Draft TMDl, ES at 7.
For each WIP, the EPA evaluated 

how to make up shortfalls in load 
reductions and/or insufficient rea-
sonable assurance. The EPA’s Draft 
TMDl includes the allocations pro-
posed by the various jurisdictions 
“with varying degrees of federal 
backstop allocations in all seven juris-
dictions, as well [as] identification 
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of additional federal actions that the 
EPA is prepared to take if jurisdictions 
do not achieve milestones on sched-
ule.” Generally, the EPA decreased 
the allocations to point sources, over 
which the EPA has regulatory author-
ity under the NPDES permitting pro-
gram and increased allocations to 
non-point sources, recognizing their 
largely unregulated status. 

The Draft TMDl reflects “minor-
level backstop allocations” for 
Maryland and the District of 
Columbia, “moderate-level backstop 
allocations” for Virginia point sourc-
es, and “high-level backstop alloca-
tions” for point sources in Delaware, 
New york, Pennsylvania and West 
Virginia. Draft TMDl, ES at 8-10. 
The EPA anticipates engaging the 
watershed states and the District of 
Columbia on the deficiencies noted 

by the Agency in the draft WIPs prior 
to submission of the final Phase I 
WIPs at the end of November 2010. 
Draft TMDl, ES at 11.

According to reports, environmen-
tal groups praised the EPA’s actions 
while the states whose WIPs were 
found to have serious deficiencies 
raised concerns for the long-term suc-
cess of the effort. Timothy B. Wheeler, 
“EPA Presses on Bay Cleanup,” The 
Baltimore Sun, September 25, 2010, at 
A1. Economic pressures were cited by 
some states and were acknowledged 
by the EPA’s regional Administrator 
Shawn Garvin who noted that the 
necessary pollution controls would 
not be needed immediately but would 
be implemented over the next 7 to 15 
years. Id.

The Chesapeake Bay TMDl is an 
ambitious and complex undertaking. 

The watershed states, the District 
of Columbia and EPA have devoted 
significant resources to the devel-
opment of the TMDl. Significantly 
more resources will be required to 
implement the TMDl, including both 
funding for new programs and con-
trols and, as importantly, political 
and policy resources at the federal, 
state and local levels to continue 
forward progress. The successes and 
failures of the Chesapeake Bay TMDl 
will have implications both for the 
health of the Bay and for the direction 
that EPA pursues in addressing water 
quality challenges in other parts of 
the country.

Ms. Zawitoski is a partner in the 
Environmental Practice Group at the law 
firm DLA Piper LLP (US) in Baltimore. 
She may be reached at gina.zawitoski@
dlapiper.com.
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Ensures
Federal Climate

for Maryland
Regulations

Congressional   
   Inaction 

T
here is a deep irony in the halls of Congress these days. Conventional 

wisdom says that when Congress fails to pass legislation to address a 

problem, the status quo reigns supreme. Yet, Congressional failure to 

pass comprehensive climate change legislation has all but ushered in a new era 

of federal climate regulations. As explored here, a series of U.S. Environmental 

Protection Agency (EPA) climate change regulations are set to take effect come 

early 2011 with potentially far reaching consequences for Maryland businesses. 

In particular, this article investigates the landscape created by three federal green-

house gas (GHG) regulations – the Mandatory GHG Reporting Rule, Emission 

Standards for Automobiles, and the GHG Tailoring Rule – and counterpart Maryland 

efforts to address climate change.

By deborah Jennings and andrew Schatz
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Before Congress even began draft-
ing climate legislation, EPA decided it 
would go forward with a host of cli-
mate regulations. While most of these 
derived from EPA’s authority under 
the Clean Air Act (CAA), others were 
the byproduct of lesser known legisla-
tive authorizations.

Among these latter efforts was 
EPA’s october 2009 promulgation 
of the Mandatory Greenhouse Gas 
reporting rule, requiring major emit-
ters from nearly every sector in the 
economy to report their GhG emis-
sions to the EPA. 74 Fed. reg. 56,260 

(oct. 30, 2009). Greenhouse gases may 
either occur naturally or as a result of 
human activities, such as fossil fuel 
combustion and land management 
practices. once greenhouse gases are 
released into the atmosphere, they 
trap in heat, thereby warming the 
planet. Although EPA’s authorization 
derived from one sentence in the 2008 
Consolidated Appropriations Act, its 
impact will likely be significant in 
terms of placing new responsibilities 
on Maryland businesses and inform-
ing future policy decisions.

under the GhG reporting rule, 

facilities emitting 25,000 metric tons 
per year (tpy) or more of GhGs, man-
ufacturers of vehicles and engines, 
and suppliers of fossil fuels and indus-
trial GhGs will now be required to 
submit annual reports to EPA detail-
ing their emissions (one metric ton 
of carbon dioxide meets the average 
monthly energy demand of the typi-
cal American household.) Most small 
businesses would fall below the 25,000 
tpy threshold and would be exempt 
from any reporting requirements.

Covered entities will be respon-
sible for reporting emissions of car-
bon dioxide (Co2), methane (Ch4), 
nitrous oxide (N2o), hydrofluorocar-
bons (hFC), perfluorocarbons (PFC), 
sulfur hexafluoride (SF6), and other 
fluorinated gases including nitrogen 
trifluoride (NF3) and hydrofluorinated 
ethers (hFE). Facilities were required 
to commence monitoring on January 
1, 2010 and must submit to EPA their 
first annual reports containing 2010 
data by March 31, 2011. 

This reporting rule marks the first 
attempt by the federal government 
to collect GhG emissions data from 
major emitters across nearly all eco-
nomic sectors. The information gath-
ered will be used to create a national 
GhG registry covering 85-90 percent of 
national emissions, while also inform-
ing future policy decisions. From 
this information, EPA will be able to 
determine which entities meet various 
emissions thresholds, which, as dis-
cussed below, could potentially sub-
ject them to Prevention of Significant 
Deterioration (PSD) requirements to 
control GhG emissions under the 
Clean Air Act.

unlike the GhG reporting rule, 
which imposes no obligation to 
reduce GhG emissions, EPA regula-
tions promulgated pursuant to the 
Clean Air Act will mandate GhG con-
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trols on several Maryland business-
es. These efforts were first initiated 
on December 7, 2009, when the EPA 
issued its Endangerment Finding for 
GhGs. This determination concluded 
under the CAA’s mobile source section 
that GhGs endanger public health 
and welfare, and that GhG emissions 
from motor vehicles contribute to cli-
mate change. See 74 Fed. reg. 66,496 
(Dec. 15, 2009). 

The determination was a direct 
response to the Supreme Court’s deci-
sion in Massachusetts v. EPA, 549 u.S. 
497 (2007), holding that because GhGs 
are considered “air pollutants” under 
§ 202(a) of the CAA, EPA has author-
ity to regulate them if it determines 
that they endanger public health or 
welfare.

Although the Endangerment 
Finding does not itself impose any 
requirements on stationary and mobile 
sources, it sets in motion a chain of 
events culminating in the regula-
tion of GhGs emissions from major 
stationary sources under the CAA. 
First, it is the predicate for EPA’s rule, 
signed jointly with the Department 
of Transportation (DoT) on April 1, 
2010, to create GhG emission stan-
dards and Corporate Average Fuel 
Economy (CAFE) standards for light 
duty vehicles (e.g., cars, light-trucks). 
See 74 Fed. reg. 49,454 (proposed on 
Sept. 15, 2009); 75 Fed. reg. 25324 
(finalized on May 7, 2010). This will 
dramatically improve fuel economy, 
requiring automobile companies to 
meet a combined average fleet of 250 
grams of Co2 per mile, or 35.5 miles 
per gallon by 2016. 

Increased fuel economy standards 
could potentially serve as a boon to 
Maryland businesses and employees. 
Most likely to benefit is General Motors, 
or at least its employees. GM recently 
invested $246 million to expand its 

White Marsh factory to manufacture 
electric motors for its next generation 
of large hybrid vehicles beginning in 
2013. GM believes that electric motors 
will be a key component of its efforts 
to achieve compliance with the more 
stringent fuel economy standards. The 
GM expansion is estimated to produce 
an additional 200 jobs at the plant and 
could support additional jobs from 
local suppliers and businesses. 

The implications of the initial 
mobile source rule cannot be overstat-
ed. According to EPA, as soon as the 
rule “takes effect” on January 2, 2011, 
GhGs will become “subject to regula-
tion” under the CAA and therefore 
must be regulated from major station-
ary sources as well. Stationary sources 
producing relatively low threshold 
quantities of GhGs would become 
subject to the Title V and Prevention 
of Significant Deterioration (PSD) 
permitting programs, and potentially 
stringent pollution controls associ-
ated with the latter. In a related rule-
making, EPA announced that the rule 
would “take effect” no earlier than 
January 2, 2011, so that PSD for GhGs 
would not be triggered until that date. 
75 Fed. reg. 17004 (Apr. 2, 2010).

In anticipation of the automobile 
GhG standard triggering PSD for sta-
tionary sources, EPA recently finalized 
a “Tailoring rule” to raise the statuto-
ry threshold for regulation under the 
PSD and Title V programs to insulate 
smaller GhG sources from being sub-
ject to such requirements. See 74 Fed. 
reg. 55,292 (oct. 27, 2009) (proposed 
rule); 75 Fed. reg. 31,514 (June 3, 2010) 
(final rule). under the CAA, sources 
emitting 100 or 250 tons per year (tpy) 
of a “regulated pollutant” are subject 
to the PSD program, while Title V per-
mitting requirements apply to sources 
emitting 100 tpy or more. 

By increasing these thresholds to 

75,000 or 100,000 tpy of GhGs under 
the final rulemaking, EPA hopes to 
protect smaller entities, such as small 
farms and businesses, from the pros-
pect of onerous GhG controls. While 
significantly paring down the number 
of potentially regulated entities, the 
final Tailoring rule would still cover 
67% of GhG emissions from station-
ary sources in the united States. This 
includes some of the largest GhG 
emitters in Maryland – power plants, 
refineries, cement production facili-
ties, and some of the largest industrial 
facilities. 

under the final rule, EPA will phase 
in the PSD and Title V permitting 
requirements in two initial stages. 
First, between January 2, 2011 and 
June 30, 2011, only sources currently 
subject to the PSD permitting program 
for pollutants other than GhGs would 
be subject to additional permitting 
requirements for their GhG emissions 
under PSD. Thus, where a new or 
modified source exceeds significant 
emissions thresholds for a tradition-
al PSD pollutant and also increases 
GhGs by 75,000 tpy Co2e, it will 
be required to install Best Available 
Control Technology (BACT) to reduce 
GhG emissions. 

These controls are determined 
on a case-by-case basis during the 
PSD permitting process, taking into 
account, among other things, the cost 
and effectiveness of the control tech-
nology. While BACT has yet to be 
determined, it is very likely to carry 
significant teeth for new and modi-
fied facilities, and will undoubtedly be 
less flexible than purchasing carbon 
credits to offset a facility’s emissions. 
Similarly, only sources currently sub-
ject to the Title V operating permit 
program would be required to meet 
applicable GhG requirements. No 
sources would be subject to CAA per-
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mitting requirements based solely on 
their GhG emissions at this time.

under Step 2 (July 1, 2011 to June 
30, 2013), new construction projects 
emitting at least 100,000 tpy Co2e of 
GhGs and modifications of existing 
facilities increasing GhG emissions by 
75,000 tpy Co2e will be subject to PSD 
permitting requirements, regardless 
of whether they significantly increase 
emissions of any other pollutant. Title 
V operating permit requirements will 
apply to sources emitting at least 
100,000 tpy of GhGs. The rules will 
require certain sources, such as solid 
waste landfills and industrial manu-
facturers, to acquire permits for the 
first time. 

Finally, EPA plans on exploring a 
third step, which may expand permit-
ting requirements for sources emitting 
at least 50,000 tpy of GhGs, but will 
not require permitting for facilities 
emitting below that threshold. Sources 
exceeding the 50,000 tpy threshold 
would not be subject to permitting 
requirements until at least April 2016.

Normally when EPA promulgates 
regulations under the CAA, their 
effect is not immediate, because states 
need time to revise their own regula-
tions – or State Implementation Plans 
(SIPs) – to reflect the new EPA rules. 
This would ordinarily delay the actual 
implementation of the rule for at most 
another three years. however, this 
does not appear to be the case under 
this rulemaking, and for states like 
Maryland, it means the Tailoring rule 
will have the force of law, commenc-
ing January 2, 2011.

EPA announced it will seek to adopt 
a rapid implementation program, 
which will allow states with PSD 
regulations using similar language to 
EPA’s to effectively adopt EPA’s inter-
pretation of the Clean Air Act. EPA 
has already judged Maryland to be 
one such state. 75 Fed. reg. 53883, 

53886 (Sept. 2, 2010). Notwithstanding 
EPA’s opinion, Maryland indicated 
that it intends to amend its regulations 
consistent with the Tailoring rule 
thresholds for both its PSD and Title V 
programs. The state PSD regulations 
will also be amended to clarify that 
sources are subject to the Tailoring 
rule provisions. Maryland anticipates 
completing its rulemakings by January 
2, 2011, which will ensure that the PSD 
and Title V permitting requirements 
are operational on day one.

These measures will complement 
existing Maryland climate poli-
cy – including the Greenhouse Gas 
reduction Act of 2009 (“GGrA”), the 
regional Greenhouse Gas Initiative 
(“rGGI”), renewable Portfolio 
Standards, and the low Emission 
Vehicle Program, and the Empower 
Maryland Act. 

Interestingly, both the Greenhouse 
Gas reduction Act and federal cli-
mate policy share some parallels. In 
both circumstances, the legislative 
body has largely avoided the diffi-
cult task of drafting climate policy. 
under Section 2-1204 of the GGrA, 
the General Assembly mandates a 25 
percent reduction in State GhG emis-
sions by 2020 (using 2006 emissions as 
a baseline), while the Act sets an aspi-
rational long-term goal of a 90 percent 
reduction by 2050. 

rather than prescribing spe-
cific measures to achieve these lev-
els, the General Assembly instruct-
ed the Maryland Department of the 
Environment (MDE) to adopt a green-
house gas reduction plan by 2012 
meeting the 25 percent reduction tar-
get. Md. Envt. Art. § 2-1205. MDE 
must develop its proposed statewide 
GhG reduction plan by the end of 
2011, at which point it will solicit pub-
lic comment from interested stake-
holders and the public, and adopt a 
final plan by December 31, 2012. 

Thus, almost all the pertinent details 
behind Maryland climate policy will 
be decided at the administrative level 
and not by elected representatives. 
Although the manufacturing sector 
is excluded from regulation, at least 
until 2016, other interested stakehold-
ers – such as members of the energy 
and transportation sectors – would be 
wise to provide their input to MDE 
over the next two years, or risk losing 
a place at the table.

Notwithstanding this delegation 
of authority to MDE, the General 
Assembly sought to retain some con-
trol over the state’s final climate policy. 
under the Act, the General Assembly 
reserved the right in 2016 to determine 
whether to continue, adjust, or elimi-
nate the 25 percent reduction require-
ment in light of current progress in 
meeting the goal, the Act’s impact 
on the manufacturing sector, and the 
requirements of a federal program.

It will be interesting to see whether 
MDE seeks to implement additional 
greenhouse gas restrictions on the 
utility sector, particularly in light of 
existing policies designed to curb their 
emissions. In addition to the planned 
PSD regulations for major stationary 
sources, Maryland already mandates 
GhG emissions reductions for the 
utility sector under the Maryland Co2 
Budget Trading Program (CoMAr 
26.09), which codified Maryland’s 
responsibilities pursuant to rGGI. 

under rGGI’s cap-and-trade sys-
tem, Maryland, in cooperation with 
nine other northeastern states, agreed 
to cap its Co2 emissions from the elec-
tric utility sector at 37.5 million tpy 
through 2014. CoMAr 26.09.02.03; 
See also rGGI, Second Amendment 
to Memorandum of understanding, 
¶ 2. From 2015 through 2018, the 
cap is reduced by 2.5 percent annu-
ally for a total reduction of 10 percent. 
CoMAr 26.09.02.03; See also rGGI, 
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Memorandum of understanding, 
¶ 2D. Although Maryland is free to 
purchase excess emissions allow-
ances from other states, this 10 per-
cent reduction in allowances across 
all rGGI states will place significant 
pressure on the utility sector to reduce 
GhG emissions in the near future. And 
if these measures were not enough, 
Maryland’s renewable Portfolio 
Standard mandates that retail elec-
tricity sales within the state must be 
derived from 3.5 percent renewable 
energy in 2006, rising steadily to 20 
percent by 2022. Md. Public utility 
Companies Art. 7-703(b). 

Even with all these measures in 
place, there remains the possibil-
ity that Congress may act to delay 
or rescind EPA authority to regulate 
greenhouse gases. Currently, Senator 
Jay rockefeller (D-WV) is gaining sup-
port for his bill to impose a two-year 
delay on EPA climate regulations for 
stationary sources. While such a mea-

sure is highly unlikely to pass through 
a Democratic controlled Congress this 
year, and certain to face a veto threat 
from President obama, its prospects 
for success will greatly increase with 
greater republican Congressional rep-
resentation in 2011. 

Moreover, if a republican takes over 
the White house in 2012, there will 
likely be additional shakeup to our 
nation’s climate laws. These develop-
ments could throw the existing state 
of Maryland climate regulations into 
flux, possibly dismantling many of the 
federally implemented programs.

Although most of EPA’s measures 
are sure to be challenged in court, they 
represent an extremely critical foun-
dation for greenhouse gas controls in 
the u.S. and Maryland. Significantly, 
Maryland businesses emitting large 
quantities of greenhouse gases will 
soon have to report their emissions to 
EPA on an annual basis. Meanwhile, 
many power plants, refineries, cement 

production facilities, and the largest 
industrial facilities will have to install 
best available technology to control 
GhG emissions if they modify or con-
struct a source creating greater than 
75,000 or 100,000 tpy Co2e, respec-
tively. When combined with existing 
Maryland climate policy and possible 
enhancements under the GGrA, these 
measures all but ensure that many 
Maryland businesses will now have 
to factor their contribution to climate 
change into their bottom line.

The views expressed reflect those of the 
authors alone, and not those of DLA Piper 
LLP (US) or its clients.

Ms. Jennings is Chair of the 
Environmental Practice Group at the 
law firm DLA Piper LLP (US), practicing 
in the Washington, DC and Baltimore 
offices. She may be reached at Deborah.
Jennings@dlapiper.com. Mr. Schatz is an 
associate practicing environmental law 
in firm’s Baltimore office. He may be 
reached at Andrew.Schatz@dlapiper.com.
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By daniel W. Hurson

rEnEwablE EnErGy MandaTE:

rEquirinG usE of ClEan 
PowEr in ElECTriCiTy suPPly

A WIND TurBINE or two spinning in an open field ... solar panels 
atop your neighbor’s roof ... multiple advertisements in your mail 
urging a switch to “green” energy sources for your home’s electric-
ity needs. Perhaps you’ve noticed in recent years what seems like 
an increase throughout Maryland in the prevalence of and discus-
sion about renewable energy sources and how they may help fur-
ther goals to attain a cleaner environment.
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rEnEwablE EnErGy MandaTE:

you’re not imagining things. Indeed, 
renewable energy sources are taking 
form all over Maryland, in both rural 
and urban settings, on businesses and 
residences alike, in small-scale and 
large-scale applications. you might 
know that the benefits of renewable 
energy generation in Maryland have 
been touted for years. Indeed, generat-
ing electricity from the sun, wind and 
moving water is cleaner than burning 
coal, oil or natural gas, and does not 
have the waste disposal issues associ-
ated with nuclear energy. What you 
might not have known, however, is 
that Maryland law actually requires 

that a steadily increasing amount of 
renewable energy make up the State’s 
overall electricity supply.

This article reviews one component 
of the push to increase the amount 
of renewable energy generation in 
Maryland, the effects of that effort, and 
some of the other issues associated with 
the plan to mandate the increased use of 
renewable energy sources in Maryland.

The renewable Energy 
Portfolio Standard
Maryland law requires that retail 
electricity suppliers operating within 

the State (including regulated utili-
ties and competitive retail suppliers) 
obtain a certain percentage of the elec-
tric supply they provide in Maryland 
from renewable energy sources. The 
program is known as the renewable 
Energy Portfolio Standard, or rPS. 
First established by Maryland lawmak-
ers in 2004 (SB 869), the rPS divides 
renewable energy sources into two 
designated categories: Tier 1 renew-
able energy sources and Tier 2 renew-
able energy sources.

Tier 1 sources consist of solar, 
wind and qualifying biomass (which 
includes items such as yard waste, 
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brush, paper mill residue and similar 
woody organic waste material); also 
methane from a landfill or wastewa-
ter treatment plant; geothermal; ocean 
(which includes energy from waves, 
tides, currents and temperature differ-
ences); a fuel cell that produces elec-
tricity from Tier 1 qualifying biomass 
or landfill/wastewater treatment plant 
methane; small hydroelectric power 
from a power plant with less than a 
30 megawatt capacity; and poultry-
litter to energy plants. MD. CoDE 
ANN., Public utility Companies 
Article § 7-701(l). Tier 2 sources consist 
of hydroelectric power from a power 
plant other than pump storage gen-
eration, and a waste-to-energy facil-
ity. MD. CoDE ANN., Public utility 
Companies Article § 7-701(m). 

The rPS mandates that in any given 
calendar year (known as a “compli-
ance year”), retail electricity suppliers 
must obtain minimum percentages of 
their energy supply from Tier 1 and 
Tier 2 sources. For the 2011 compliance 
year, suppliers must obtain 4.95 per-
cent of their energy supply from Tier 
1 sources, excluding solar 0.05 percent 
from Tier 1 solar sources, and 2.5 per-
cent, from Tier 2 sources. MD. CoDE 
ANN., Public utility Companies 
Article § 7-703(b)(6). The non-solar Tier 
1 percentage increases each year until 
it peaks at 18 percent in 2022, at which 
point it remains steady for subsequent 
years. MD. CoDE ANN., Public utility 
Companies Article § 7-701(b)(7)-(17). 
The Tier 1 solar percentage rises each 
year until it peaks and remains steady 
at 2 percent in 2022 and beyond. The 
Tier 2 percentage remains at 2.5 per-
cent until it terminates at the end of the 
2018 compliance year. Id.

Failure to meet the rPS percentages 
can prove costly for electricity suppli-
ers. Alternative compliance payments, 
or ACPs, are required of any elec-

tricity supplier that fails to generate 
or purchase sufficient energy cred-
its (described below) to comply with 
the rPS in a given compliance year. 
Effective January 1, 2011, the ACP is 
$40 for each megawatt-hour (MWh) 
of shortfall from required Tier 1 non-
solar renewable sources, $400 for each 
MWh of shortfall from required Tier 1 
solar sources, and $15 for each MWh 
of shortfall from required Tier 2 ener-
gy sources. MD. CoDE ANN., Public 
utility Companies Article § 7-705(b). 

Compliance payments are made to 
the Maryland Energy Administration 
(MEA) for deposit into the Maryland 
Strategic Energy Investment Fund. Id. 
ACP proceeds are then used by MEA 
to promote the development of renew-
able energy sources within Maryland 
through dedicated loans and grants to 
spur construction of renewable energy 
systems. In 2009, Maryland’s retail 
electricity suppliers paid over $1.2 mil-
lion in ACPs.

Special Treatment for Solar
Solar energy is given special treat-
ment in the rPS program. Electricity 
suppliers must obtain a certain per-
centage of electric supply from solar 
energy sources. This special exception, 
or solar “carve-out” as it is known, 
grows steadily throughout the life of 
the rPS. As noted above, effective in 
2011, the solar requirement is 0.05 per-
cent. MD. CoDE ANN., Public utility 
Companies Article § 7-703(b)(6). Each 
successive year the percentage grows 
until it reaches a maximum of 2 per-
cent in 2022 and remains at that level 
each year thereafter. MD. CoDE ANN., 
Public utility Companies Article § 
7-703(b)(7)-(17).

Failure to meet the rPS solar require-
ments also means much higher ACP 
amounts for electricity suppliers. In 

2011, the ACP for each MWh of Tier 1 
solar shortfall is $400, over ten times 
greater than the penalty for a short-
fall of other Tier 1 renewable energy 
sources, and over twenty-six times 
higher than a shortfall of Tier 2 ener-
gy sources. MD. CoDE ANN., Public 
utility Companies Article § 7-705(b). 
Although the ACP amount for Tier 
1 solar shortfalls drops steadily over 
the years towards 2023 and later, the 
amount always remains higher than 
corresponding Tier 1 non-solar and 
Tier 2 shortfall penalty amounts. Id.

The solar carve-out represents the 
desire of Maryland lawmakers to 
encourage the development of the 
solar energy industry in Maryland. 
Solar is often viewed as a popular 
renewable energy source, but can be 
costlier than other renewable energy 
sources such as wind or hydroelec-
tric. A separate percentage requirement 
for solar energy that steadily increases 
each year, coupled with much higher 
ACP amounts for shortfalls of required 
solar energy percentages, can encour-
age solar energy developers to enter 
Maryland and offer solar energy in 
what is effectively a jurisdiction with a 
dedicated market. These measures are 
seen as leveling the playing field for 
solar energy development compared to 
other less costly forms of renewables.

Maryland is not alone in having a 
rPS. Approximately 33 states main-
tain a renewable energy requirement, 
although for five of those states, the 
target is voluntary with no penalty 
for failing to meet the goal. Maryland, 
with a 20 percent renewable energy 
goal by 2020, has one of the more 
aggressive rPS programs in the nation 
(meaning a higher percentage to be 
obtained in a shorter amount of time). 
By having such a rPS, and maintain-
ing a solar carve-out, Maryland is seen 
as being competitive with other rPS 



January 2011         Maryland Bar Journal        41  

states favoring solar such as Delaware 
and New Jersey in attracting solar 
industry development. 

Solar energy producers will gravi-
tate towards the states with the highest 
solar rPS requirement. In addition, 
an influx of solar energy producers 
tends to have a ripple effect, attracting 
solar panel installers and service com-
panies to Maryland, and raising the 
awareness of solar energy opportuni-
ties throughout the State. By some esti-
mates there are now dozens of solar 
panel installation companies offering 
their services in Maryland, a marked 
increase over prior years.

obtaining the Energy – The 
renewable Energy Credit
Electricity suppliers meet their rPS 
goals by acquiring and then turning 
in renewable energy credits, known 
as rECs (or SrECs for solar renew-
able energy credits). For purposes of 
the rPS program, one rEC or SrEC is 
the functional equivalent of one MWh 
of electricity. In other words, suppli-
ers who are required by the rPS to 
have a certain percentage of renewable 
energy as part of their supply must 
obtain the equivalent number of rECs 
for Tier 1 non-solar and Tier 2 require-
ments, and SrECs for Tier 1 solar 
requirements. If they cannot obtain 
the required energy credits, they must 
pay the appropriate amount of ACPs 
to match the amount of the energy 
credit shortfall. obtaining the rECs 
and SrECs demonstrates to regulators 
that the electricity supplier has met its 
obligation to acquire renewable energy 
for retail sale in Maryland.

rECs and SrECs are obtained 
through self-generation (meaning the 
supplier has its own qualified renew-
able energy generating system), by 
purchase from a qualified renewable 
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energy generator, or via a third-party 
re-seller on the rEC/SrEC market. In 
all cases, a rEC or SrEC is only valid if 
it can be tied to renewable energy pro-
duced by a generator certified by the 
Maryland Public Service Commission 
(PSC), the State regulating body that 
oversees the rPS program. 

The generating source must be locat-
ed in the geographic region served by 
PJM Interconnection, llC (PJM), the 
organization responsible for oversee-
ing electricity generation and trans-
mission in Maryland and other Mid-
Atlantic states, or in a control area 
adjacent to the PJM region so long as 
the produced electricity tied to the 
rEC or SrEC is delivered into the 
PJM region. MD. CoDE ANN., Public 
utility Companies Article § 7-701(i). 
Tier 1 solar and poultry litter to energy 
sources must be connected with the 
electric grid serving Maryland in order 
to have their energy output be eli-
gible for meeting the rPS. MD. CoDE 
ANN., Public utility Companies 
Article § 7-704(a)(2)(i)(1).

There are hundreds of certified rEC 
and SrEC providers across the State, 
from large utilities maintaining their 
own renewable energy facilities, to 
individual homeowners who installed 
solar panels or wind turbines to cover 
their electricity needs. rECs and SrECs 
are valid for three years from the date 
of creation, and can be bought, sold and 
traded like other commodities. MD. 
CoDE ANN., Public utility Companies 
Article § 7-709. Market prices for rECs 
and SrECs generally approach but do 
not exceed the cost of an equivalent 
ACP, as a provider is unlikely to pay 
more for a rEC or SrEC than the alter-
native payment amount for failure to 
obtain the rEC or SrEC. 

like any traded good, the greater the 
number of rECs and SrECs available 
on the market, the less the demand 
and the lower the price, and vice-ver-
sa. Electric suppliers must report to the 
PSC each year demonstrating that they 
either obtained the necessary amount 
of rECs and SrECs in the compliance 
year to meet their rPS requirements, 
paid the ACP in an amount equivalent 
to the required number of rECs and 
SrECs, or some combination of the 
two. MD. CoDE ANN., Public utility 
Companies Article § 7-705(a)-(b).

Price, Intermittent 
Generation and Zoning
Several other issues, including the price 
of renewable energy, difficulties inte-
grating renewables into the existing 
electricity grid, and maintaining com-
pliance with local zoning ordinances, 
complicate the effort to develop and 
maintain sufficient renewable energy 
sources vital for a successful rPS.

First, certain forms of renewable 
energy such as solar tend to be more 
expensive than conventional sources 
of electricity such as burning coal. The 

increased cost for a utility to procure 
renewable energy can lead to increases 
in charges passed along to ratepayers in 
monthly utility bills, as utilities are per-
mitted to recover actual costs incurred 
to meet the mandated rPS. MD. CoDE 
ANN., Public utility Companies Article 
§ 7-706. higher costs can also be the 
result of having an aggressive solar 
component to the rPS. 

A higher solar rPS and solar ACPs 
can cause the market price for SrECs 
to increase (since they tend to be based 
on a percentage of the ACP amount), 
making it more expensive for elec-
tricity suppliers to obtain the needed 
SrECs or otherwise pay the necessary 
ACP. Eventually, the price is supposed 
to stabilize and then drop because pay-
ments for SrECs and revenue from 
ACPs are used to encourage the con-
struction of additional solar energy 
sources in Maryland, thereby adding 
SrECs to the market and pushing 
the price of SrECs (and solar energy) 
down.

Second, difficulties exist given the 
sometimes intermittent nature of 
renewable energy. Because at present, 
there is no affordable way to store 
large amounts of generated energy for 
later use, electricity production at any 
given time must meet consumption 
demand at that same time This balance 
between generation and consumption 
prevents brownouts or overloaded cir-
cuits. When high demand periods do 
not equal high production periods, 
problems can arise. 

For most of Maryland, late after-
noons during hot summer days tend to 
be the time period during which elec-
tricity demand is highest. This does 
not match up with the peak time for 
wind generation, which tends to be at 
night and during the winter months, or 
solar, which reaches peak generation in 
the summertime, but generally at mid-
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day to early afternoon. Additionally, 
the wind does not always blow and 
the sun does not always shine, even 
though the demand for electricity is 
always present. 

Further complicating matters is the 
fact that the ideal location for a renew-
able energy source, such as a large 
wind turbine, may be on a moun-
tain ridge located far from population 
centers with the highest demand for 
energy, thereby necessitating lengthy 
(and sometimes costly) transmission 
of renewable energy over power lines 
that may in some cases already be 
congested due to carrying energy gen-
erated from other sources. These logis-
tical challenges can sometimes hinder 
the rapid development of renewable 
energy sources.

Finally, restrictions on placing renew-
able energy systems are sometimes 
encountered at the local level. Those 
seeking to install and operate a renew-
able energy system may run into oppo-
sition in their local jurisdiction, or may 
find that such projects are welcome, 
but only with conditions. No matter 
the proposed location, it is usually the 
case that there will be some that do 
not want renewable energy systems 
located in close proximity to their resi-
dence or business, even though they 
may generally support the increased 
use of renewable energy. These groups, 
known as the “Not In My Backyard” or 
NIMBy groups, can sometimes influ-
ence local policymakers to block the 
passage of legislation permitting the 
development of renewable energy sys-
tems, or to refuse to amend existing 
zoning laws to permit such systems.

Even if a particular system is per-
mitted, there may be multiple rules 
regarding the placement and operation 
of the system. Wind turbines and solar 
panels are a good example. In gen-
eral, local ordinances allowing wind 

turbines strictly control characteristics 
such as minimum lot size to install a 
turbine, the turbine size, height, color, 
any required setbacks, the number of 
turbines allowed at a particular site 
and similar measures. 

ordinances allowing solar panels 
may limit the size and number of pan-
els at a particular site, or may require 
that panels be placed in a particular 
area of a lot or structure. In both 
cases, those wishing to install the sys-
tems usually have to apply for build-
ing permits, follow all other zoning 
requirements, and may even need to 
obtain approval from a neighborhood 
or business district association, or pos-
sibly even a historical review commis-
sion or similar body. 

Despite NIMBy concerns and zoning 
ordinance issues, restrictions in general 
appear to be lifting slowly throughout 
the State as more and more individuals 
and interest groups realize the benefits 
of utilizing renewable energy sources. 
In 2008, the General Assembly enacted 
legislation (hB 117) prohibiting hom-
eowner’s associations from restricting 
the installation of solar energy systems 
on homes (subject to existing require-
ments on historic structures). In addi-
tion, approximately thirteen Maryland 
counties now have ordinances permit-
ting the installation of renewable wind 
and/or solar energy systems, with cer-
tain conditions as discussed above. 

Several other counties have pro-
posed ordinances supporting renew-
able energy systems. MEA maintains a 
webpage devoted to listing existing or 
proposed local ordinances related to 
renewable energy systems, with links 
to the applicable ordinances. The web-
site can be accessed at http://www.
energy.state.md.us/facts/renewable/
Countyordinances.asp. There are also 
numerous federal, Maryland, and in 
some cases county and municipali-

ty tax credits and grants available to 
those constructing renewable energy 
systems on their homes or businesses.

Conclusion
As the rPS matures, the market for 
renewable energy and the demand for 
rECs in Maryland will likely follow. A 
steady increase in the required amount 
of renewable energy as a portion of 
all electricity provided will result in 
the sustained growth and continued 
acceptance of the renewable energy 
industry. Increased renewable energy 
can mean less energy derived from 
the burning of fossil-fuels, equating 
to cleaner air and a healthier environ-
ment for Marylanders. 

Several issues remain regarding 
the acceptance of renewable energy 
sources, including higher prices for 
renewable energy, certain difficulties 
integrating renewables into the exist-
ing power grid, and the ever-present 
struggle to develop renewable energy 
systems amid a backdrop of varying 
local zoning ordinances and political 
will. But one thing is for sure. So long 
as the State requires the increased use 
of renewable energy by electricity sup-
pliers as part of the overall electricity 
supply, Marylanders will continue to 
see and hear in the coming months and 
years more about renewable energy 
sources throughout the State.

 
Disclaimer: Any views or opinions 
expressed in this article are solely those 
of the author and not of the Maryland 
Energy Administration, the Maryland 
Department of Natural Resources or the 
Maryland Office of the Attorney General.

Mr. Hurson is an Assistant Attorney General 
at the Maryland Energy Administration and 
the Power Plant Research Program of the 
Maryland Department of Natural Resources, 
both located in Annapolis. He may be 
reached at dhurson@energy.state.md.us.
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Custody and

 guardi anship
      empha sis:
In Maryland, there are thousands of children in the foster care system waiting to find a perma-

nent home. Maryland Department of Human Resources, All About Foster Care (last accessed 
August 5, 2010) http://www.dhr.maryland.gov/ssa/foster/index.php. One of the best avenues 

through which foster care children can obtain permanency is through adoption. Unfortunately, 
many Maryland residents are hesitant to adopt a foster child due to the high cost of raising a child, 
especially in today’s economy. 

By Priya Sharma

The state of Maryland, recogniz-
ing the financial hurdles to adoption, 
provides some parents who adopt 
children through the foster care sys-
tem with an adoption subsidy. If the 
adoption was in compliance with 
the requirements of the Adoption 
Assistance and Child Welfare Act of 
1980 and the Fostering Connections 
to Success and Increasing Adoptions 
Act of 2008. 42 u.S.C. 673 (2010), the 
federal government reimburses the 
state with a portion of the adoption 
subsidy provided by the state to the 
adoptive parents. 

Despite the financial assistance 
however, many individuals who 
serve as caregivers to children in fos-
ter care are reluctant to adopt the chil-
dren they care for. Adoption requires 

a termination of the biological par-
ents’ parental rights, which can be a 
lengthy process that often negatively 
affects the relationship between the 
caregivers and parents. This is espe-
cially true if the caregivers are rela-
tives or close friends of the biological 
parents. Moreover, many foster care 
children are opposed to adoption, as 
it forces them to sever ties with their 
biological parents. 

For caregivers not interested 
in adoption, there is the option of 
Custody and Guardianship. obtaining 
Custody and Guardianship of a child 
is a simpler process which, under Md. 
Code, Courts and Judicial Proceedings 
§ 3-819(f)(2)(2010), requires a study 
conducted by the local Department 
of Social Services of the caregivers’ 

home, a criminal background check, a 
review of the child protective services 
history of all the adults in the home, 
and a review of the proposed caregiv-
ers’ mental and physical health. once 
such an assessment is completed, the 
presiding court must determine that 
it is in the child’s best interest to 
the transfer custody. At that point, 
custody can be transferred to the 
caregiver and the case is closed. The 
caregiver then has the authority to 
make all educational, medical, and 
personal decisions affecting the child, 
as would any biological parent. 

In the last decade, Maryland, along 
with 39 other states, has begun to 
realize the significance of Custody 
and Guardianship as a viable option 
for permanency for children in 
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Custody and

 guardi anship
      empha sis:Permanency Option for 

Foster Care Children 

foster care. The major limitation to 
Custody and Guardianship used to be 
that there was no financial assistance 
as there is with adoption. Therefore, 
these states have started offering a 
Custody and Guardianship Subsidy 
to caregivers who are not in a posi-
tion to adopt the foster care children 
that they care for, but who can obtain 
permanent custody of such children, 
offering stability to a child who can-
not reside with his or her biologi-
cal parents. Children’s Defense Fund, 
States’ Subsidized Guardianship Laws at 
a Glance (2004; accessed September 27, 
2010) http://www.childrensdefense.
org/child-research-data-publications/
data/state-subsidized-guardianship-
laws.pdf. 

The importance of the Custody and 
Guardianship Subsidy cannot be over-
stated. Custody and Guardianship is 
often the only avenue available for fos-
ter care children residing with relatives 
who do not want to disrupt the fam-
ily dynamics by seeking adoption of 
their relatives’ children. In recent years 

there has been a growing emphasis 
on placing children with relatives due 
to a new understanding among pro-
fessionals involved in the foster care 
system that children placed with rela-
tives have increased stability in their 
lives and re-enter foster care less often 
than those placed with non-relatives. 
Cuddeback, G.S. (2004). 

In the united States nearly 25 per-
cent of children in an out-of-home 
placement are residing with a rela-
tive. Generations united, All Children 
Deserve a Permanent Home: Subsidized 
Guardianship as a Common Sense 
Solution for Relatives in Long Term Foster 
Care (April 2006; accessed September 
27, 2010) http://www.pewtrusts.org/
uploadedFiles/wwwpewtrustsorg/
reports/Foster_care_reform/fos-
ter_care_AllChildren_051506.pdf. In 
Maryland, the figure is even higher, 34 
percent. Id. Kinship Family Foster Care: 
A Methodological and substantive synthe-
sis of research, 26 Children and youth 
Services review 7 pg. 623-39 (July 
2004). The number of foster children 

who would achieve permanency could 
increase exponentially as a result of a 
Custody and Guardianship Subsidy. 

historically, for caregivers not 
interested in adoption, long term fos-
ter care was preferred over Custody 
and Guardianship because caregiv-
ers could become licensed foster par-
ents and receive a foster care sub-
sidy. unfortunately, in order to receive 
financial assistance, the foster care case 
must stay open, which is not in the best 
interest of the child. The central goal of 
the foster care system is to achieve per-
manency for children in out-of-home 
placements as soon as possible. once 
a case is closed, children no longer 
have to come to court, deal with visits 
from social workers and attorneys, 
and more importantly, are no longer in 
constant fear that their living situation 
could change. 

Thus, Maryland is one of many 
states that now offers a financial sub-
sidy to kinship caregivers who obtain 
Custody and Guardianship of a child 
who has been removed from his or 
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her parents’ care due to abuse and/
or neglect and consequently placed 
with the kinship caregiver. In order for 
foster care children and their kinship 
caregivers to take advantage of the sub-
sidy, social workers, child’s attorneys, 
and other stakeholders involved in the 
foster care system must be knowledge-
able about the subsidy and the eligi-
bility requirements for the subsidy. 
The law pertaining to the subsidy has 
changed a number of times, resulting 
in confusion as to what the subsidy 
entails. This article will provide insight 
into the specifics of subsidy so that 
foster care children can have access to 
the full benefit of the law. 

In 1997, the u.S. Department of 
health and human Services initiated a 
five year waiver program to give states 
the flexibility to use federal funds avail-
able through Title IV-E of the Social 
Security Act to test various programs, 
including subsidized guardianships. 
42 u.S.C. 1320a-9 (1997). Maryland 
was one of seven states to apply for 
and receive waivers to test the viability 
of a custody and guardianship sub-
sidy. Implemented in 1998, this federal 
subsidy program continued until 2003. 
As long as a child had been in a place-
ment for at least six months and the 
home was appropriate, the caregiver, 
whether or not a licensed foster par-
ent, could obtain custody of the minor, 
and receive the subsidy at a rate of 
$300.00 a month. harrington, D., et 
al., Maryland Subsidized Guardianship 
Demonstration Project Evaluation Final 
Report (2003; last accessed September 
27, 2010) http://www.rhycenter.
umaryland.edu/gap/appam2001.pdf. 

When the waiver program ended 
in 2003, Maryland used state funds to 
continue to provide the subsidy for 
those families already in the program. 
Mooney, E., North American Council 
on Adoptable Children, Maryland State 
Subsidy Profile (2007, last accessed 
July 8, 2010) http://www.nacac.org/

adoptionsubsidy/stateprofiles/mary-
land.html. No new subsidies were 
granted, however, until 2006 when 
the General Assembly approved addi-
tional funding to expand the guardian-
ship subsidy program to 300 families, 
as well as to maintain the subsidies 
being provided to the 200 families that 
were receiving the subsidy during the 
demonstration project.

Maryland’s subsidy program 
allowed for medical assistance as well 
as a $585 monthly payment, which 
can be received until the child turns 
18 or extended until 21 if the child is 
in school or is disabled. Maryland fol-
lowed similar guidelines that where 
adhered to during the waiver program 
specifically, in addition to the CoMAr 
regulations for granting custody and 
guardianship to an individual, (1) the 
child must be committed to a local 
department of social services in an 
out-of-home placement for at least six 
months, (2) return to parents is not an 
option, (3) it is in the child’s best inter-
est to remain with the kinship caregiv-
er, (4) the child is in school or unable to 
attend school due to a medical problem 
or disability, (5) if the child is older than 
14, they have been consulted regarding 
the kinship placement. 

 Individuals who qualify as kin for 
the purposes of the subsidy include 
those persons who are related to the 
child by blood or marriage within five 
degrees of consanguinity or affinity, as 
well as individuals who are not related 
by blood but who make up the fam-
ily support system and have a strong 
kinship bind with the child. CoMAr 
07.02.09.02 Nonrelatives’ qualification 
as kin is a distinction often misunder-
stood by social workers in the child 
welfare system. Many social work-
ers only submit relative caregivers for 
the subsidy believing that nonrelatives 
will not qualify. however, the rule 
clearly states that” individuals who 
are not related by blood but who make 

up the family support system and 
have a strong kinship bind with the 
child” are eligible. 

In 2008, the program was further 
expanded to include all children who 
met the criteria. This eliminated the 
previous waiting list, created between 
2006 and 2008, when only a maximum 
of 500 families could receive the sub-
sidy. Id; harrington, D., et al., Maryland 
Subsidized Guardianship Demonstration 
Project Evaluation Final Report (2003; last 
accessed June 20, 2010) ¶ 6 <http://
www.rhycenter.umaryland.edu/gap/
appam2001.pdf>. As of March 31, 
2010, 757 children in Maryland were 
receiving the guardianship subsidy. 

Moreover, in 2008 Congress autho-
rized state use of Title IV-E funds 
for kinship guardianship placements, 
through the Fostering Connections to 
Success and Increasing Adoptions Act 
of 2008. P. l. No: 110-35, 122 STAT. 3949 
(2008). As one of the states that elected 
to access IV-E funds to support the 
subsidy program, Maryland has devel-
oped a guardianship subsidy policy 
which has been submitted to the feder-
al government for approval. once the 
federal government approves the plan, 
the new Custody and Guardianship 
Subsidy plan will be put into place. 

There are two major changes which 
will occur once the federal plan is 
implemented. First, the amount of the 
subsidy can now be equal to the public 
foster care rate in Maryland, which is 
currently $835 per month for children 
through age 11 and $850 per month 
for children 12 and older. In anticipa-
tion of this plan, effective April 22, 
2010, Maryland has already increased 
the payment amount to match this 
amount using state funds.

Second, in order for the state to 
receive reimbursement from the fed-
eral government for a Custody and 
Guardianship Subsidy, the child will 
have to qualify as “IV-E eligible,” 
which means caregivers will have to 
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be “eligible for title IV-E foster care 
maintenance payments during at least 
a six consecutive month period during 
which the child resided in the home of 
the prospective relative guardian who 
was licensed or approved as meeting 
the licensure requirements as a foster 
family home.” 42 u.S.C. § 673(d)(3)
(a)(i)(II)(2009). While the Act does not 
require title IV-E foster care mainte-
nance payments to have been paid on 
behalf of the child during the six month 
timeframe, it does require that all kin-
ship relatives and caregivers have to 
be licensed as foster parents. Id. 

Most likely the federal government 
has implemented this requirement that 
caregivers be licensed as foster parents 
is in order to ensure that children 
will be in a safe placement once their 
case closes. Foster parent licensure 
entails all of the steps outlined above 
for individuals who are interested in 
Custody and Guardianship, as well 
as a number of other requirements. 
CoMAr 07.02.25.05. Potential foster 
parents must establish that they are 
financially stable, even without receipt 
of the foster care payments, that they 
are in compliance with local fire safety 
requirements; that each foster child 
will have his or her own bed, and will 
not be sleeping in the same room as a 
child of the opposite sex unless under 
two years old; that all pets in the home 
are licensed and vaccinated; and that 
homes with pools meet safety require-
ments regarding the child’s access to 
the water. Id. 

Foster parents also have to go 
through a minimum of 27 hours of 
training, and the individuals seeking 
custody and guardianship may not 
have the time to attend such training. 
CoMAr 07.02.25.07. Although with 
the federal plan caregivers will have 
to meet the same safety standards and 
will obtain the same monthly stipend 
whether they opt for long-term foster 
care or Custody and Guardianship, 

Custody and Guardianship remains 
the preferred choice as it offers perma-
nency for children in foster care. 

Caregivers who currently receive 
the Custody and Guardianship 
Subsidy, which is prior to Maryland’s 
enrollment in the federal program, 
will continue to receive the Maryland 
subsidy for as long as they are eligible. 
Moreover, Maryland will continue to 
operate its state subsidy program for 
those kinship caregivers who are not 
eligible to become foster parents and, 
therefore, not eligible to receive the 
federal subsidy. There is, however, 
one potential drawback to receiving 
a Custody and Guardianship Subsidy 
that does not qualify for the federal 
guardianship program. 

Although the current administra-
tion has proven its support for the 
stated-funded guardianship program 
by not capping the number of subsi-
dies it will provide and by increasing 
the monthly subsidy amount up to the 
amount of the foster care rate for both 
licensed and unlicensed caregivers, the 
program is not currently required by 
state law which may permit future 
administrations to terminate the pro-
gram. If they do so, all families cur-
rently receiving the state funds will no 
longer receive it, and no future families 
will be able to have the opportunity to 
receive the subsidy through the state 
funds either. 

Federal adoption subsidies, how-
ever, have been held to been contracts 
enforceable by adoptive parents. ASW 
v. Oregon, 424 F.3d 970 (9th Cir. 2005). 
Therefore, the “guarantee” of continu-
ing subsidies, presuming that the child 
remains in the guardian’s care and 
meets the other requirements, such as 
being in school, should apply to care-
givers who receive federal guardian-
ship subsidy, as do the caregivers who 
have chosen to adopt. Thus, receiving 
a federal subsidy, i.e., meeting the fed-
eral requirements so that the state can 

access federal funds to pay for the sub-
sidy, is a “safer” choice for any family 
that cannot risk losing the subsidy. 

Conclusion
As of April 2010, the numbers per juris-
diction utilizing the state subsidy var-
ied greatly. For example Baltimore City 
had 560 families receiving the Custody 
and Guardianship Subsidy, while all 
the other counties besides Washington, 
Baltimore County, Montgomery, and 
harford had less than 10 families receiv-
ing the subsidy. White, C. Memorandum 
re: Subsidized Guardianship Program, 
April 22, 2010. This number varies 
greatly because Maryland counties have 
grossly different numbers of children in 
state custody. 

however, undoubtedly all jurisdic-
tions can and should utilize the sub-
sidy to a higher degree. In Baltimore 
County there are over 600 children 
in foster care, and only 11 families 
are receiving the subsidy. Maryland 
Department of human resources, All 
About Foster Care (last accessed August 
5, 2010) http://www.dhr.maryland.
gov/ssa/foster/index.php; Id. Clearly, 
a number of these 600 children could 
potentially obtain permanency through 
Custody and Guardianship, especially 
since this subsidy is now available. 

As more and more social workers, 
children’s counsels, and other indi-
viduals involved in the foster care sys-
tem become knowledgeable about the 
availability of the subsidy, they should 
discuss the possibility of Custody and 
Guardianship with caregivers as an 
alternative to adoption or long term 
foster care, and hopefully more foster 
care children will obtain permanency 
and stability, something all children 
need, want, and deserve. 

Ms. Sharma is a staff attorney for 
the Baltimore law firm of Darlene A. 
Wakefield, P.A. She may be reached at 
psharma@wakefieldpa.com
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Perhaps no other procedure is more 
exciting for a civil litigator than moving 
for a preliminary injunction. Although 
often accompanied by late nights at 
the office and some disruption to the 
normal pace of one’s practice, there 
is a certain joy derived from going 
into a case with “guns-a-blazing” on a 
motion to enjoin your adversary from 
engaging in the very conduct that has 
so aggrieved your client. Typically 
filed along with the initial complaint, 
a motion for preliminary injunctive 
relief has the practical effect of put-
ting your case on the “fast-track” and, 
if granted, can provide both you and 
your client with a rare sense of instant 
gratification that is so often lost in the 
long, tedious and expensive journey 
through discovery and trial. 

one’s enthusiasm for filing such 
a motion in a federal or state court 
in Maryland, however, always has 
been tempered by the sobering real-
ity that preliminary injunctions are 
“extraordinary” remedies that courts 
are reluctant to grant. under both 
rule 65 of the Federal rules of 
Civil Procedure and Maryland rule 
15-501, movants in Maryland have 
long been required to show a real 
need for preliminary injunctive relief 
through the application of four fac-

tors articulated in the 1977 decision 
of the u.S. Court of Appeals for the 
Fourth Circuit (“Fourth Circuit”) in 
Blackwelder Furniture Company v. Seilig 
Manufacturing Company, 550 F.2d 189 
(4th Cir. 1977): (1) likelihood of success 
on the merits; (2) irreparable harm; (3) 
balance of the equities; and (4) the 
public interest. Although a rigorous 
standard, a plaintiff seeking injunctive 
relief could always find some comfort 
in the fact that the Blackwelder test was 
flexible. The four familiar factors were 
evaluated in equity under a “sliding 
scale” in which a better showing as 
to one factor diminished the level of 
proof required under another factor. 
A plaintiff showing that the balance of 
equities tipped decidedly in its favor, 
for example, could satisfy the “likeli-
hood of success” factor by simply 
raising “questions going to the merits 
so serious, substantial, difficult and 
doubtful, as to make them fair ground 
for litigation and thus more deliberate 
investigation.” Id. at 195.

The solace that one could take 
from this flexible approach, however, 
was recently disrupted by the Fourth 
Circuit’s decision in The Real Truth 
About Obama, Inc. v. Federal Election 
Commission, 575 F.3d 343 (4th Cir. 2009), 
vacated as moot, 130 S. Ct. 2371 (2010), 

reissued in part on remand, 607 F.3d 355 
(4th Cir. 2010). In this major and con-
troversial decision, the Fourth Circuit 
overruled its time-honored Blackwelder 
test finding its flexible approach to be 
in “fatal tension” with the Supreme 
Court’s decision in Winter v. Natural 
Resources Defense Council, Inc., 129 S. 
Ct. 365 (2008). Although the same four  
factors identified in Blackwelder remain, 
the new Obama standard rigidly requires  
a “clear showing” of each fac-
tor, independently, and deems the  
failure to make that showing as to 
any single factor fatal to the motion 
for preliminary injunctive relief. 
under this new standard, obtaining a  
preliminary injunction in the Fourth 
Circuit (including, of course, in the 
united States District Court for the 
District of Maryland) is now much 
more difficult.

With the Obama decision, it would 
appear that the flexible Blackwelder 
test is dead and gone. Although laid 
to rest in the Fourth Circuit – at least 
for now – there is a rapidly evolving 
split of authority in the federal circuits 
that challenges the Fourth Circuit’s 
interpretation of Winter as precluding 
a “sliding scale” injunction standard. 
Against the backdrop of this federal 
controversy, it is important to remem-

Evolving State and Federal Court Injunction Standards
Blackwelder: Rumors of its Death Have Been Greatly Exaggerated
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ber that the Blackwelder test has long 
been followed as persuasive authority 
by the Court of Appeals of Maryland 
(the “Court of Appeals”) in formulat-
ing the state injunction standard under 
Maryland rule 15-501, et seq. Eastside 
Vend Distributors, Inc. v. The Pepsi 
Bottling Group, Inc., 396 Md. 219, 242 
(2006). As it now stands, the Blackwelder 
test, as adopted and refined by the 
Court of Appeals, remains alive and 
well in Maryland state courts. What 
effect, if any, the Obama decision, and 
the controversy surrounding it, will 
have on the Maryland state standard 
remains to be seen. In the interim, the 
federal debate regarding the Obama 
decision and the open question at  
the state level provide Maryland  
litigators with the opportunity to 
make, and preserve for appeal, argu-
ments regarding the appropriate stan-
dard for preliminary injunction pro-
ceedings.

The Obama decision and 
the new Fourth Circuit 
Standard
The Obama case arose out of an effort 
by a political action group to pre-
liminarily enjoin the Federal Election 
Commission and the Department of 
Justice from enforcing certain regula-
tions challenged by the plaintiff on 
constitutional grounds. Following 
the federal district court’s denial of 
the requested injunction, the appeal 
required the Fourth Circuit to revisit 
its venerable Blackwelder test in light 
of the Supreme Court’s 2008 decision 
in Winter. 

In Winter, the Supreme Court 
rejected a u.S. Court of Appeals for 
the Ninth Circuit (“Ninth Circuit”) 
injunction standard that allowed a 

plaintiff to demonstrate only a “pos-
sibility” of irreparable harm, because 
that standard was “inconsistent with 
our characterization of injunctive 
relief as an extraordinary remedy  
that may only be awarded upon a 
clear showing that the plaintiff is enti-
tled to such relief.” Winter, 129 S. Ct. 

at 375-76. In so doing, the Supreme 
Court stated that, under rule 65, a 
preliminary injunction can issue only 
if the plaintiff makes a “clear show-
ing” of each and every one of the four 
factors. 

In light of Winter, the Fourth Circuit 
found that its Blackwelder standard 
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“now stands in fatal tension” with the 
standard prescribed by the Supreme 
Court in the following respects:

“The 1. Winter requirement that 
the plaintiff clearly demon-
strate that it will likely succeed 
on the merits is far stricter than 
the Blackwelder requirement that 
the plaintiff demonstrate only a 
grave or serious question for 
litigation.” 
Winter’s2.  mandate of a “clear 
showing” of irreparable harm 
removes a court’s ability under 
Blackwelder to lower the thresh-
old for irreparable harm when 
merely shown to outweigh the 
potential harm to the defendant 
or in light of a strong showing 
on the “likelihood of success” 
factor. 
Winter’s3.  directive that courts in 
equity “‘pay particular regard 
to the public consequences in 
employing the extraordinary 
remedy of injunction’” conflicts 
with the practice developed 
under Blackwelder, in which the 
public interest factor was often 
dealt with in passing or even 
deemed neutral. 
By requiring a “clear showing” 4. 
of each and every factor, Winter 
forbids Blackwelder’s “flexible 
interplay” among the factors 
that allowed “for requirements 
to be conditionally redefined 
as other requirements are more 
fully satisfied.” 

Obama, 607 F.3d at 346-47. Thus, 
the Obama court ruled that “the 
Blackwelder balance-of-hardship test 
may no longer be applied in granting 
or denying preliminary injunctions 

in the Fourth Circuit....” Id. at 347. 
Plaintiffs in the Fourth Circuit must 
now make a “clear showing” of each 
factor independently, and the failure 
to satisfy that burden as to any one of 
them (even the “public interest” fac-
tor) will defeat the motion.

Criticism of the Obama 
decision – Split in the 
Federal Circuits
Currently, the Fourth Circuit is the only 
federal circuit to have abandoned a 
“flexible” preliminary injunction stan-
dard. While most federal circuits have 
not had occasion to visit the issue, or 
have only done so through dicta, each 
of the u.S. Court of Appeals for the 
Second Circuit (“Second Circuit”), the 
u.S. Court of Appeals for the Seventh 
Circuit (“Seventh Circuit”) and the 
Ninth Circuit has expressly disagreed 
with the Fourth Circuit and has held 
that a “flexible” preliminary injunc-
tion standard is not precluded by 
Winter.

For example, in CitiGroup Global 
Markets Inc. v. VCG Special Opportunities 
Master Fund Limited, 598 F.3d 30 
(2d. Cir. 2010), the Second Circuit 
addressed a challenge to its flexible, 
Blackwelder-like standard in light of 
Winter, and two similar Supreme 
Court decisions in Munaf v. Geren, 
553 u.S. 674 (2008) and Nken v. Holder, 
129 S. Ct. 1749 (2009). In appealing a 
federal district court’s grant of a pre-
liminary injunction, the appellant spe-
cifically challenged the federal district 
court’s use of a “serious questions” 
standard in connection with the “like-
lihood of success” factor. Based on 
thorough analysis of this recent tril-
ogy of Supreme Court decisions, the 
Second Circuit in CitiGroup concluded 

that none of those opinions precluded 
continued adherence to the “serious 
questions” standard and its tradition-
ally “flexible” approach to handling 
motions for preliminary injunction 
under rule 65. 

Noting that “sister circuits” had 
rejected the flexible approach in 
assessing the merits of a movant’s 
motion for preliminary injunction in 
light of Winter (which then, in the 
Second Circuit’s estimation, included 
both the Fourth and Ninth Circuits), 
the Second Circuit stated that such 
courts had “misread” Winter’s import. 
The Second Circuit commented that 
the value of its “serious questions” 
standard “lies in its flexibility in the 
face of varying factual scenarios and 
the greater uncertainties inherent at 
the outset of particularly complex liti-
gation.” CitiGroup, 598 F.3d at 35-36. 
Further, the Second Circuit provided 
that requiring a clear showing that 
ultimate success on the merits is more 
likely than not, in all cases, would be 
“unacceptable as a general rule” and 
“deprive the remedy of much of its 
utility.” Id. at 36. Directly contrary to 
the Obama decision, the Second Circuit 
found that nothing in the Supreme 
Court’s recent trilogy of decisions 
“undermined its approval of the more 
flexible approach” long-honored in 
the Second Circuit and in most of 
its sister circuits. Id. at 37. “If the 
Supreme Court had meant for Munaf, 
Winter or Nken to abrogate the more 
flexible standard for a preliminary 
injunction, one would expect some 
reference to the considerable history 
of flexible standards applied in this 
circuit, seven of our sister circuits and 
in the Supreme Court itself.” Id. at 38.

Similarly, the Seventh Circuit recent-
ly reaffirmed its own flexible standard 
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for granting preliminary injunctions. 
Judge v. Quinn, 612 F.3d 537 (7th Cir. 
2010), amended on denial of reh’g, Case 
No. 09-2219, 2010 Wl 2853645 (7th Cir. 
July 22, 2010). Citing Winter for the 
four applicable factors, the Seventh 
Circuit held that the “considerations 
are interdependent: the greater the 
likelihood of success on the merits, 
the less net harm the injunction must 
prevent in order for preliminary relief 
to be granted.” Id. at 546. Finally, this 
past summer, the Ninth Circuit joined 
“the Seventh and the Second Circuits 
in concluding that the ‘serious ques-
tions’ version of the sliding scale test 
for preliminary injunctions remains 
viable” following Winter. Alliance for 
Wild Rockies v. Cottrell, --- F.3d ----, 2010 
Wl 2926463 (9th Cir. July 28, 2010). 
Thus, despite the death Blackwelder in 
the Fourth Circuit, the more flexible 
“sliding scale” approach survives in at 
least three other federal circuits.

The Potential Impact of 
the Obama decision on 
Injunction Practice in 
Maryland State Courts
As the battle over the meaning of 
Winter and the viability of a flexible 
standard rages in the federal circuits, 
the Fourth Circuit’s abrogation of 
the Blackwelder test raises interesting 
issues for the state injunction stan-
dard under Maryland rule 15-501. 
Although not bound by any federal 
standard or other interpretation, the 
Court of Appeals has long looked to 
Blackwelder and its progeny as persua-
sive authority in formulating the state 
injunction standard. Lerner v. Lerner, 
306 Md. 771 (1986).

More recently, in 2006 in Eastside, the 
Court of Appeals foreshadowed much 
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of what would later be articulated at 
the federal level in Winter and Obama. 
Wary of injunctions being granted 
too liberally, the Court of Appeals 
reminded lower courts that “the party 
seeking the injunction must prove the 
existence of all four of the factors.... 
The failure to prove the existence of 
even one of the four factors will pre-
clude the grant of preliminary relief.” 
Eastside, 396 Md. at 242 (emphasis 
in original). Furthermore, in regard 
to the “likelihood of success” factor, 
the Eastside court stated that “a party 
seeking an interlocutory injunction 
‘must establish that it has a real prob-
ability of prevailing on the merits, not 
merely a remote possibility of doing 
so.’” Id. (emphasis in original). 

unlike the Fourth Circuit’s later 
Obama decision, however, the Court 
of Appeals in Eastside did not find 
Maryland’s insistence upon “prob-
ability” of success on the merits to 
be in conflict with the “serious ques-
tion” standard set forth in Blackwelder. 
rather, the Court of Appeals harmo-
nizes “probability” of success with 
Blackwelder’s “serious question” stan-
dard in much the same way as the 
Second Circuit has done in its recent 
CitiGroup decision. Again quoting 
directly from Blackwelder, the Court of 
Appeals reiterated that “if a decided 
imbalance of hardship should appear 
in the plaintiff’s favor, then the likeli-
hood-of-success factor is displaced by 
Judge Jerome Frank’s famous formu-
lation: ‘It will ordinarily be enough 
that the plaintiff has raised serious 
questions going to the merits so seri-
ous, substantial, difficult and doubt-
ful, as to make them fair ground for 
litigation and thus more deliberate 
investigation.’” Eastside, 396 Md. at 
242 (quoting Blackwelder). Further 

reinforcing its continued allegiance 
to Blackwelder’s “sliding scale,” the 
Eastside court stated that “even if 
the balance of hardships is found to 
weigh in favor of the plaintiff, ‘it 
remains merely one strong factor to 
be weighed alongside both the likely 
harm to the defendant and the public 
interest.’” Id. 

As of the date of the submission 
of this article, the Blackwelder test, 
as refined in Eastside, has not been 
overturned by any Maryland appel-
late court and remains the appli-
cable injunction standard under the 
Maryland rules. Whether and to 
what extent the Court of Appeals 
chooses to revisit the issue in light of 
Obama remains to be seen. While the 
Court of Appeal’s prior propensity to 
follow the lead of the Fourth Circuit 
may lead one to suspect that it will 
dispense with Blackwelder in favor of 
Obama, the controversy surrounding 
Obama and the brewing split among 
the federal circuits may lead the  
Court of Appeals to remain loyal to  
its flexible standard. After all, adher-
ence to the rigid Obama standard 
greatly limits the discretion of a 
trial court in fashioning preliminary 
injunctive relief.

Conclusion
In the interim, the open question 
under state law and the conflict 
among the federal circuits provide 
Maryland lawyers with the opportu-
nity to make interesting arguments 
regarding the proper injunction stan-
dard. In Maryland state court, a plain-
tiff can still rely on the Blackwelder test, 
as refined in Eastside, as the standing 
law of the state. A defendant, on the 
other hand, can urge the state court 

to adopt the new Obama standard 
as the Fourth Circuit underpinnings 
of the current state standard have 
now been stripped away. Similarly, 
even in federal court, a plaintiff may 
find it helpful to preserve an argu-
ment for later appeal challenging 
the Fourth Circuit’s interpretation of 
Winter on the grounds since articulat-
ed by the Second Circuit. Depending 
on how such arguments are received 
by the courts, the heralded death of 
Blackwelder, like the much ballyhooed 
rumors of Mark Twain’s death over a 
century ago, may indeed be greatly 
exaggerated.

John E. McCann, Jr.

Mr. McCann is a Principal and Scott  
R. Wilson, Associate, Miles &  
Stockbridge P.C.

Disclaimer: This article is for general infor-
mation and is not intended to be and should 
not be taken as legal advice for any particu-
lar matter. It is not intended to and does not 
create any attorney-client relationship.
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The question posed in your letter asks 
if it is permissible for a marketing 
firm, acting on behalf of an attorney, to 
initiate follow-up contact with recipi-
ents of a mailing who did not respond 
to the mailing. 

If the marketing firm acts as the 
attorney’s agent, then the acts of the 
marketing firm are the acts of the attor-
ney. The attorney then must ensure that 
the marketing firm takes no action that 
would violate the professional rules.

Any such conduct taken on behalf 
of the attorney would be governed 
by rule 5.3, as well as rule 7.3, of 
the Maryland rules of Professional 
Conduct, which govern communica-
tions concerning a lawyer’s responsi-
bilities regarding nonlawyer assistants 
and advertising a lawyer’s services, 
respectively. As noted in Ethics Docket 
98-30, it is immaterial if the communi-
cation is initiated by the lawyer or by 
the person working along with the law-
yer since rule 5.3(c) provides that [w]
ith respect to a nonlawyer ... associated 
with a lawyer[,] ... a lawyer shall be 
responsible for conduct of such person 
that would be a violation of the rules of 
professional conduct if engaged in by 
a lawyer if ... the lawyer ... ratifies the 
conduct involved. Because of this, the 
marketing firm cannot, on behalf of the 
lawyer, do that which the rules pro-
hibit the lawyer from doing himself.

rule 7.3 sets out prohibitions for 
both direct mailing communications 
and in person contact and establishes 

the only instances in which in person 
communications to potential clients 
for the purpose of obtaining employ-
ment are permissible. 

First, with regard to a subsequent 
mailing, rule 7.3 (b) prohibits contact-
ing or sending a communication to a 
prospective client for the purposes of 
obtaining professional employment if:

(1) the lawyer knows or reason-
ably should know that the physi-
cal, emotional or mental state of 
the person is such that the person 
could not exercise reasonable judg-
ment in employing a lawyer;
(2) the person has made known to 
the lawyer a desire not to receive 
communications from the lawyer; 
or
(3) the communication involves 
coercion, duress, or harassment. 

Because people often do not respond 
to mail for numerous reasons, it does 
not seem that mailing a second let-
ter or brochure would be a violation 
of 7.3 (b) (2) since simply ignoring 
a piece of mail is not necessarily 
indicative of a desire to not receive 
any more communications. however, 
given that rule 7.3 is meant to pro-
hibit and protect against harassment 
and overreaching, repeated mailings 
to potential clients would violate the 
policy behind these protections and, 
thus, run afoul of the rule.

If the follow-up contact with the 

potential client is via a telephone call, 
such contact is prohibited. In Ethics 
Docket 95-10, this Committee earlier 
determined that a telephone call is in 
person contact. rule 7.3 (a) clearly sets 
out the only circumstances in which an 
attorney can initiate in person contact 
with a potential client for the purposes 
of obtaining professional employment. 
The allowable circumstances are:

(1) if the prospective client is a 
close friend, relative, former client 
or one whom the lawyer reason-
ably believes to be a client;
(2) under the auspices of a public 
or charitable legal services organi-
zation; or
(3) under the auspices of a bona 
fide political, social, civic, fraternal, 
employee or trade organization 
whose purposes include but are 
not limited to providing or recom-
mending legal services, if the legal 
services are related to the principal 
purposes of the organization.

Even if one of these situations 
exists, however, which in this instance 
does not appear to be the case, any in 
person contact must not run afoul of 
the prohibitions set forth in rule 7.3 
(b) above.

Ethics opinion 2004-27 

The Ethics Committee

Marketing Company Contact of Non-respondents to 
Attorney Mailing
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In the latter part of 2007, I had the 
pleasure of addressing a number 
of bar associations across the state 
about the newly-adopted, and soon 
to be effective, rules on trust account 
recordkeeping. The most significant 
of these, in that it was entirely new, 
was Maryland rule 16-606.1, which 
became effective on January 1, 2008. 
My colleagues and I were not as suc-
cessful in alerting the Bar to the man-
dates of the rule as we would have 
liked; hence, this discussion.

one of my duties is to review 
trust account overdrafts, which are 
reported to my office by the finan-
cial institutions that maintain lawyer 
trust accounts. Maryland rule 16-610 
requires such reports. When an over-
draft is reported, we ask the respon-
sible lawyer for an explanation and 
for records documenting the response. 
The records we ask for include bank 
statements, deposit slips, cancelled 
checks and client ledgers. 

usually, the overdraft is explained 
satisfactorily as a simple error -- the 
bank’s error or the lawyer’s error. 
Frequently, the matter ends there. The 
problem we often see, however, is the 
state of the lawyer’s record-keeping. 
This is so even when there is a reason-
able explanation for the overdraft. 
When we determine that the client 
ledgers are not maintained appropri-
ately, it leads us to investigate wheth-
er the other required records are also 
inadequate. The failure to maintain 
records consistent with the require-

ments of the rules can lead to seri-
ous consequences for the practitioner, 
including the imposition of sanctions.

rule 16-606.1 requires client matter 
records. The records for each client 
matter in which the lawyer receives 
funds in trust must show the date 
and amount of the deposit or dis-
bursement, the purpose for which the 
funds are intended, specific payment 
identification for each disbursement 
and the balance left in the account in 
connection with the matter, that is, 
for each client matter, there must be a 
running balance. 

The rule also requires a record of 
transactions for the trust account as a 
whole. That record must show chron-
ologically all deposits and disburse-
ments from the lawyer’s trust account 
and each deposit and disbursement 
must be specifically identified and 
recorded pursuant to the require-
ments of the rule. Those requirements 
include a record of the purpose of each 
transaction and a running balance. 

one other ledger is required: a record 
of the funds of the attorney main-
tained in the trust account pursuant to 
Maryland rule 16-607 b, which strictly 
limits deposits of lawyer funds. 

The rule mandates a monthly rec-
onciliation of all trust account records, 
client matter records, the funds of the 
attorney held in the account and the 
adjusted month-end financial institu-
tion statement balance. The absence 
of timely reconciliation permits mis-
takes to be buried, to be dug up at 

great expense, often accompanied by 
embarrassment, loss of client confi-
dence and with the risk of sanctions.

This article is not intended to 
comprehensively set forth the full  
requirements of rule 16-606.1; those 
requirements are numerous but sensi-
ble. There is no substitute for reading 
the rule and strict compliance with its 
requirements. Most lawyers undoubt-
edly are observing them and software 
like QuickBooks permit compliance 
without much strain.

one last thing - somewhat off topic. 
rule 16-606 requires trust accounts 
to have a title that identifies the 
name of the attorney and that clearly 
designates the account with one of 
three designations: “Clients’ Funds 
Accounts,” “Attorney Trust Account,” 
and “Attorney Escrow Account.” No 
other titles are permitted, not even 
those titled: “IolTA.” We have often 
heard the disclaimer that the title was 
one that the bank chose. We point out 
that it is the attorney’s responsibility 
to know the rule. 

We give the attorney a chance to 
rectify the problem and, upon submis-
sion of copies of the new check and 
deposit slip, no further action is taken. 
Because banks appear to be unaware of 
the rule, we have recently alerted every 
financial institution that holds attorney 
trust accounts of the requirements of 
the rule. let’s hope that helps.

Glenn Grossman
Bar Counsel

Trust Account Recordkeeping


