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Advocacy     Within The    Collaborative      Process:      A Comparative            Case Study
“I was never ruined but twice: 
Once when I lost a lawsuit,
and once when I won one.”
- Voltaire

By Suzy Eckstein and annemarie Wall

Every attorney can appreciate the thrill of “winning” at trial; 
however, experience tells us there is no true winner in most 
litigated cases. After achieving victory in the courtroom, all 

too often the victory tastes far less sweet to our client. Despite our 
best advocacy, the future lives of our clients (and their children in a 
family law case) have now been decided by a stranger (the Judge) 
who meets them only for a brief time during trial. And although 
court orders provide answers to some issues within the rigid struc-
ture of the law, judgments and decrees are not designed to guide 
litigants in their daily life following trial. In a litigated custody 
matter, for example, the judge cannot provide a roadmap for par-
enting children in the aftermath of a trial in which each party has 
done their level best to denigrate the other’s parenting skills. This 
is not the fault of the judiciary, nor the parties and their attorneys. 
Rather, there is simply not enough time to learn what is best for a 
particular situation or family during a trial. 
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In contrast to litigation, the 
Collaborative process allows parties 
to explore their needs and interests 
more deeply. In the Collaborative pro-
cess attorneys advocate in a way that 
is consistent with the client’s goals, 
and help the parties find creative solu-
tions leading to a mutually accept-
able, durable agreement. After han-
dling dozens of Collaborative cases, 
we have begun to see how critical it is 
to consider the interests of the family 
as a whole in order to best advocate 
for our clients. The question we ask, 
whether the case is handled through 
litigation, or another appropriate dis-
pute resolution process, is “How can I 
help my client have a better future?” 
This question is best answered by a 
focus on the needs of both parties (and 
their family). In litigation, however, 
where the attorney often advocates 
solely for what is best for his or her 
own client to the exclusion of the other 
party, this approach is often thwarted, 
to the detriment of both parties.

What follows is an examination of a 
high-conflict litigated divorce case tried 
by the authors, followed by a stage-
by-stage comparison to how the case 
might have proceeded had the parties 
engaged in the Collaborative process.

litigation vs. Collaborative 
in Seven Steps
Factual Background
Jack and Jill have been married for 38 
years. Jack is 65 years old and Jill is 62 
years old. They raised three children, 
now adults, and have five grand-
children. One of their grandchildren, 
Brian, is autistic, and although they 
do not have a court-ordered guard-
ianship of Brian, they have been car-
ing for him and his sister, Sally, since 
their mother left the country five 
years ago. Jack had a particularly 

close relationship with Brian.
Jack and Jill each have a high 

school diploma and no other degrees, 
although Jack has received several 
certifications related to the family’s 
construction business. The couple 
opened the business 25 years ago and 
barely made a profit for the first sev-
eral years. Jack served as President 
of the family’s closely held corpora-
tion and Jill served as Vice-President, 
each owning 50% of the business. 
While Jack handled the job estimates, 
worked at job sites and supervised the 
employees, Jill ran the office and han-
dled the finances for both the business 
and the family. Approximately ten 
years ago, business took off and the 
company enjoyed profits of between 
$300,000 and $700,000 per year. For 
the past two years, however, profits 
have plummeted to approximately 
$200,000 per year, and both the com-
pany and family fell behind on pay-
ments to creditors. 

Two years ago, Jill stopped working 
in the business after she and her eldest 
daughter, Mary, were in a car accident 
that left her with back and knee pain. 
Six months ago, Jack was informed 
by the family’s accountant that the 
business and the family were headed 
towards bankruptcy. Jack blamed Jill 
for mishandling the family and busi-
ness finances. Jack learned that the 
company’s books were in complete 
disarray, and that Jill had not input 
expenses and receipts into the compa-
ny’s bookkeeping software for more 
than four years. Jack blamed Jill for 
their business problems. Jill, offended 
by Jack’s accusations, turned to Mary, 
who suggested that Jill start pulling 
money from the couple’s accounts and 
take company documents from the 
office to provide to an attorney. 

The couple made several attempts 
to discuss the finances, as well as their 

strained relationship, but eventually 
Jack gave Jill an ultimatum – side 
with Mary or me. Jill chose Mary 
and informed Jack that she wanted a 
divorce. Jack immediately moved out 
of the couple’s home and took a room 
above the company’s office. 

Step One: Wherefore Clauses  
vs. Goals
How the actual litigation proceeded: In 
her complaint, Jill sought an absolute 
divorce on the grounds of adultery, 
pendente lite and indefinite alimony, a 
monetary award (including half the 
value of the company), plus attorneys’ 
fees and suit costs. Simultaneously, 
Jill filed a shareholder suit with both 
direct and derivative claims against 
Jack and their corporation, seeking 
access to the corporate records and 
damages, including half the value of 
the business, and appointment of a 
corporate trustee. Jack filed a counter-
complaint seeking an absolute divorce 
on the grounds of a one-year separa-
tion and a monetary award. 

How a typical Collaborative case might 
proceed: The parties met with their 
respective counsel, and after hearing 
the various legal options available 
to them for resolving their marital 
issues, each elected to proceed collab-
oratively. The parties and their counsel 
reviewed and signed the Participation 
Agreement, under which each agreed 
to resolve their issues in the best 
interest of both of them, provide full 
disclosure of all relevant informa-
tion, that all communications were 
made for settlement purposes only, 
and that in the event no settlement 
was reached, counsel for both parties 
would be disqualified from represent-
ing either party in subsequent litiga-
tion. In the first meeting, Jill described 
her goals as including full access to 
financial records, financial security, 
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health insurance coverage, the ability 
to relocate, and protection and finan-
cial support for their grandchildren. 
Jack described his goals as efficiency, 
cost-effectiveness, an equal division 
of assets, protection of the business, 
avoiding bankruptcy, the ability to 
retire at age 70, and the ability to care 
for and support Brian and Sally. 

Step Two: Discovery vs.  
Information Gathering
How the actual litigation proceeded: 
Discovery commenced with both par-
ties serving on the other interrogato-
ries, requests for production of docu-
ments, requests for admissions, depo-
sitions of the parties and third-party 
witnesses, records depositions and 
Subpoenas to financial institutions. 
The parties responded to discovery 
with varying levels of completeness, 
interjecting objections, filing protec-
tive orders, limiting disclosures to the 
bare minimum required by the rules, 
and engaging in multiple motions and 
cross motions to compel discovery and 
for sanctions. Despite the exchange of 
approximately five thousand pages of 
documentation, Jill felt that she did 
not have adequate access to the par-
ties’ information and Jack felt that Jill 
was attempting to bankrupt the fam-
ily and the business. 

How a typical Collaborative case might 
proceed: During the next several col-
laborative meetings, and in between 
meetings with the help of the finan-
cial neutral, Jack and Jill developed a 
list of all information and documen-
tation necessary to develop options, 
including financial records, business 
records, inventories of property, bud-
gets for Jack and Jill and their grand-
children, documentation of each asset 
and liability, medical records for Jill 
and information concerning Jack’s 
extra-marital affair. Having gathered 

the information necessary to develop 
options, Jack and Jill decided to bring 
consultants into the process to discuss 
the value of their business, cash flow 
scenarios for the family, Jill’s employ-
ability, dissolution or continuance of 
the business, debt, and potential bank-
ruptcy issues. 

Step Three: Expert Witnesses  
vs. Neutrals
How the actual litigation proceeded: Jill 
contended their company was worth 
approximately $1.5 million and Jack 
believed the company had no value. 
Jill filed a financial statement claim-
ing $25,000.00 per month in expenses, 
and alleged that Jack’s income was 
approximately $25,000.00 per month. 
Jill sought $12,500.00 per month in 
indefinite alimony. Jack alleged his 
income was $7,500.00 gross per month. 
Jill named Mr. Val as her expert for 
business valuation purposes. Jack 
named Mr. Fin as his financial expert, 
Ms. Jobs as his vocational rehabilita-
tion expert, but agreed upon Mr. Val 
as a neutral expert for valuation of the 
parties’ business. The state of the com-
pany’s books prompted Mr. Val to rec-
ommend that Mr. Fin work to complete 
the company books for the past three 
years so that Mr. Val could complete 
the business valuation and determine 
Jack’s income. All parties agreed. After 
Mr. Fin finalized the company finan-
cial records, Mr. Val found that the 
company’s value was $50,000.00, and 
that Jack’s income was $7,500.00 per 
month. Jill, dissatisfied with Mr. Val’s 
opinions, hired another business valu-
ation expert at a cost of $5,000.00 and 
gave notice that she would call Mr. Val 
at trial for the sole purpose of discredit-
ing his work and opinions. 

How a typical Collaborative case might 
proceed: The collaborative team includ-
ed a financial neutral, who helped the 

parties develop a budget, present and 
future cash flow schedules, and asset 
and liability schedules. He guided 
Jack and Jill in a determination of their 
needs, cost-effective options to divide 
funds for the short and long term, and 
solutions for overcoming their prior 
budgeting shortfalls. A neutral busi-
ness valuator provided the parties 
with a detailed financial picture of the 
company, its current value and pro-
jected profits, and assisted the parties 
in developing options for division of 
each party’s interest. In consultation 
with a business attorney, the parties 
were educated about sale, dissolution 
and start-up options. A neutral voca-
tional rehabilitation specialist, after 
providing insight into Jill’s employ-
ability, spent the bulk of her time and 
efforts assisting Jill with her resume, 
interview skills, and locating part-
time, flexible employment. Finally, 
the parties consulted a bankruptcy 
attorney who provided a debt consoli-
dation plan and negotiated existing 
debts and liens, which afforded more 
funds for the parties to divide. The 
efficiency with which information and 
documentation was provided, and 
the fact that advocacy centered upon 
the whole rather than a battle of the 
experts, resulted in cost effectiveness 
and savings. At the end of this phase 
of the process, Jack and Jill felt they 
had sufficient information.

Step Four: Settlement Discussions 
vs. Developing Options
How the actual litigation proceeded: Jill 
refused to provide Jack with a settle-
ment proposal on any issues, although 
the parties did execute a Consent 
Order as to pendente lite relief which 
included $3,000.00 per month as ali-
mony to Jill and $5,000.00 in attorneys’ 
fees for Jill’s counsel. Approximately 
one month before the pre-trial confer-



March 2012         Maryland Bar Journal        9  

The American Bar Association Members/Northern Trust Collective Trust (the “Collective Trust”) has filed a registration statement (including the prospectus therein (the “Prospectus”))
with the Securities and Exchange Commission for the offering of Units representing pro rata beneficial interests in the collective investment funds established under the Collective
Trust. The Collective Trust is a retirement program sponsored by the ABA Retirement Funds in which lawyers and law firms who are members or associates of the American Bar
Association, most state and local bar associations and their employees and employees of certain organizations related to the practice of law are eligible to participate. Copies of the
Prospectus may be obtained by calling (800) 826-8901, by visiting the Web site of the ABA Retirement Funds Program at www.abaretirement.com or by writing to ABA Retirement Funds,
P.O. Box 5142, Boston, MA 02206-5142. This communication shall not constitute an offer to sell or the solicitation of an offer to buy, or a request of the recipient to indicate an interest
in, Units of the Collective Trust, and is not a recommendation with respect to any of the collective investment funds established under the Collective Trust. Nor shall there be any sale
of the Units of the Collective Trust in any state or other jurisdiction in which such offer, solicitation or sale would be unlawful prior to the registration or qualification under the securities
laws of any such state or other jurisdiction. The Program is available through the Maryland State Bar Association as a member benefit.  However, this does not constitute an offer to
purchase, and is in no way a recommendation with respect to, any security that is available through the Program.

Who’s Watching Your Firm’s 401(k)?

Phone: (800) 826-8901
email: contactus@abaretirement.com
Web: www.abaretirement.com

If you answered no to any of
these questions, contact the
ABA Retirement Funds Program
to learn how to keep a close
watch over your 401(k).

• Does your firm’s 401(k) include professional 
investment fiduciary services?

• Is your firm’s 401(k) subject to quarterly
reviews by an independent board of directors?

• Does your firm’s 401(k) feature 
no out-of-pocket fees?

At the end of the day...

Who’s Really Watching
Your Firm’s 401(k)?
And, what is it costing you?



10        Maryland Bar Journal           March 2012

ence, Jack made a settlement offer to 
Jill as follows: $2,500.00 per month ali-
mony for five years (until Jack reached 
age 70), plus a lump sum payment of 
one-half the value of the business as 
determined by Mr. Val. Jill, who did 
not attend the conference, informed 
Jack that she had moved out of state 
and did not agree to his settlement 
terms. One month later, after Mr. Val 
valued the business at $50,000.00, Jill’s 
attorney informed Jack’s attorney that 
they did not agree with the value and 
intended to contest his opinion at trial. 
Jill’s counsel refused to participate in 
further settlement discussions.

How a typical Collaborative case might 
proceed: Within the Collaborative 
process, Jack and Jill developed the 
following list of options regarding 
alimony: (1) one-half of Jack’s gross 
economic income as determined by 
the neutral expert; (2) enough so that 
Jill could net $3,500.00 per month to 
meet her budgeted needs; (3) enough 
to meet Jill’s budgeted needs plus 
extra funds for savings; or (4) enough 
so that Jill could net $3,500.00 includ-
ing both alimony and part-time 
employ. As for the term of alimony, 
the couples’ option’s included: (1) 
indefinite alimony; (2) alimony until 
Jack turns 70 years old; or (3) a higher 
alimony figure for a shorter term or 
a lower alimony figure for a longer 
term. As to the business, Jack and 
Jill’s options included: (1) continue 
working together and equally divide 
the profits each year; (2) Jack contin-
ues to run the business, Jill waives 
her right to the business and Jack 
immediately pays Jill one-half of the 
value; (3) dissolve the business and 
equally divide any remaining funds; 
or (4) Jack continues to run the busi-
ness, Jill waives her right to the busi-
ness and Jack pays Jill one-half of the 
value over a period of years. 

 Step Five: Trial vs. Vetting Options
How the actual litigation proceeded: A 
five-day trial between the parties fea-
tured Jill first calling Jack to testify 
concerning his adultery, Jill testify-
ing on the issues of adultery, alimo-
ny, a monetary award and attorneys’ 
fees and suit costs, the parties’ adult 
daughter testifying about the parties’ 
contributions during the marriage, 
their estrangement and the family 
business, and Mr. Val testifying as to 
the business valuation and economic 
income. Jack testified in his case-in-
chief, as did Mr. Fin concerning the 
family and business finances, Ms. Jobs 
as to Jill’s employability, Mr. Val as 
to business valuation and economic 
income, and Mr. Howard, a fami-
ly friend and former employee of 
the business who testified as to Jill’s 
spending habits, the general manage-
ment of the business, and the parties’ 
contributions during the marriage. 

How a typical Collaborative case might 

proceed: Over the course of two separate 
Collaborative meetings, in between 
which Jack and Jill each met with their 
respective attorneys and coaches, the 
options developed by the parties were 
discussed and vetted by Jack and Jill 
with the help of the professionals. Jill 
wanted an immediate lump sum, rep-
resenting her interest in the business, 
but also wanted to continue as an 
owner of the business. Jack felt that 
the business could not afford to lose 
its minimal operating capital to pay Jill 
and wanted to start the business fresh 
without a crippling payout to Jill. Jill 
reiterated her desire for alimony for 
an indefinite term and wanted to meet 
the needs of $3,500.00 monthly budget, 
and wanted extra funds to put away as 
a cushion. Jack maintained his desire 
for a definite term of alimony so that he 
could retire at a reasonable age, and he 
wanted to move to a residence outside 
the business headquarters. Both Jill 
and Jack wanted to spend time with 
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and financially support their grand-
children, and both felt that Jill’s new 
residence was the most suitable envi-
ronment for Brian and Sally. 

Step Six: Judicial Determination vs. 
Self Determination
How the actual litigation proceeded: The 
Court granted Jack an absolute divorce 
on the grounds of a one year separa-
tion, granted Jill indefinite alimony of 
$3,750.00 per month, and a monetary 
award of $25,000.00, and denied attor-
neys’ fees and suit costs to either party. 
The court did not address the issue 
of the grandchildren whom Jill had 
prevented Jack from seeing since a few 
months after the parties’ separation.

How a typical Collaborative case might 
proceed: In the Collaborative process, 
Jack and Jill developed the terms of a 
comprehensive Agreement and pro-
ceeded with a five-minute uncontest-
ed divorce hearing. The Agreement 
provided for alimony to be paid to 
Jill of $4,500.00 per month for ten 
years, after which she would receive 
a lump sum payment from Jack of at 
least $25,000.00 representing one-half 
of the value of the business at the time 
of the parties’ separation plus any 
increase in the value of the company 
during the ten year period. The alimo-
ny, coupled with the Social Security 
Disability income she filed for and 
began receiving, provided Jill with 
enough funds to support herself, Brian 
and Sally. The Agreement also provid-
ed a visitation schedule under which 
Jack could spend time with Brian and 
Sally. With the support and consent of 
their daughter, Jack and Jill agreed to 
formalize their guardianship of Brian 
and Sally. There were no other assets 
to be divided, and although bankrupt-
cy was not recommended, the neutral 
bankruptcy attorney assisted Jack and 
Jill in negotiating settlement and pay-

ment of all outstanding debts. The 
Agreement provided for a return to 
the collaborative process in the event 
of a future disagreement between Jack 
and Jill related to their divorce. 

Step Seven: The Aftermath vs.  
the Result
How the actual litigation proceeded: At 
the conclusion of the litigation, the 
two page decree cost the parties a 
collective $250,000.00 in attorneys’ 
fees and costs, and an additional 
$50,000.00 in expert fees. The marital 
home was foreclosed upon approxi-
mately one month after the litigation 
ended. Between commencement of 
suit and entry of judgment, the par-
ties’ had approximately $150,000.00 
in liens entered against them person-
ally. Because the court lacked jurisdic-
tion over issues related to the parties’ 
grandchildren, Jack and Jill separately 
litigated a guardianship matter relat-
ed to Brian and Sally, wherein Jill 
obtained legal guardianship, the issue 
of Jack’s access to the grandchildren 
was not addressed, and Jill received 
no support from Jack for their care. 

How a typical Collaborative case might 
proceed: The Collaborative process cost 
the parties a total of $100,000. Five years 
after their decree, Jack was approached 
by another construction company and 
offered $300,000.00 for the business. 
Jack asked Jill to return to the collabora-
tive process for a discussion of the offer, 
how the offer would affect the alimony 
term and lump sum payment to Jill, and 
Jack’s desire to retire and relocate earlier 
than previously agreed.

Conclusion
In 1990, after years of litigating divorce 
cases, an unassuming lawyer named Stu 
Webb decided there had to be a better 
way, and the Collaborative process was 

born. What began with a simple idea 
has now gone worldwide and is being 
used in both family and non-family law 
matters. The International Academy of 
Collaborative Professionals is an orga-
nization that reports members from 24 
countries. Here at home, the Maryland 
Judiciary is on the cutting edge in its sup-
port of Collaborative Practice. With the 
visionary leadership of Connie Kratovil-
Lavelle, Executive Director of the 
Department of Family Administration, 
the Administrative Office of the Courts 
has sponsored numerous initiatives for 
the growth and use of Collaborative 
Practice. AOC-sponsored events include 
free training seminars and CLE’s for 
attorneys, and a grant to fund a low 
bono/pro bono program for families of 
modest means who can benefit from the 
Collaborative process. 

The above case comparison illus-
trates how the Collaborative process 
allows attorneys to be more effective 
advocates. In a Collaborative process 
Jack and Jill would have had the 
opportunity to have their fears and 
questions addressed, utilize focused 
neutral experts to prevent excessive 
fees, preserve their relationships with 
the grandchildren, address the issue 
of the grandchildren’s financial sup-
port, and provide both parties and 
the grandchildren with a more cer-
tain future.

When Jack came to us for his ini-
tial interview, after discussing all 
of his process options he wanted to 
proceed in the Collaborative pro-
cess. He requested Jill consider the 
same. However, shortly thereafter 
Jill filed suit.

Ms. Eckstein is a partner with the 
Rockville and D.C. law firm Oakley & 
Eckstein, LLC. She may be reached at 
suzyeckstein@aol.com. Ms. Wall is an 
associate with the Rockville and D.C. law 
firm Oakley & Eckstein, LLC. She may be 
reached at attycus77@aol.com.
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By debra T. Berube and Gary C. norman

People with disabilities 

are often disadvantaged when attempting to 

access or secure healthcare services. Although 

government policies and practices in health sur-

veillance do exist and provide for the removal 

of barriers to healthcare, inequities continue to 

exist, and many of these barriers have not been 

overcome even with enlightened public policies. 

Healthcare access and quality for this segment of 

the American population will remain at the fore-

front of American public policy. Therefore, law-

yers who serve at the vineyard of justice should 

explore comprehensive approaches, such as could 

be obtained through a sustained public dialogue 

process, or facilitated public-policy process, to 

address health disparities.

A Call to Maryland’s Leaders
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Synopsis of the Problem
A confluence of events is increas-
ing the number of citizens who will 
demand accessible healthcare services. 
The aging of the “baby boomer” pop-
ulation, who will live longer because 
of improvements in medical science 
and technology, will require long-term 
supports and services. See, e.g., Karen 
DeBolt, Comment: What Will Happen to 
Granny? Ageism in America: Allocation 
of Healthcare to the Elderly & Reform 
through Alternative Avenues, 47 Cal. W. 
l. Rev. 127, 128 (2010). The Americans 
with Disabilities Amendments Act 
of 2008 (ADAAA), Pub. L. 110-325, 
122 Stat. 3553 (Sept. 2008), is another 
factor affecting the need for society 
to address the inaccessibility of the 
healthcare system. 

In 1990, when Congress passed the 
Americans with Disabilities Act, 43 
million citizens officially fell within 
the disability classification. In 2008, 
when Congress passed the ADAAA, 
54.4 million Americans, approximately 
20 percent of the population, were 
identified as disabled. The enactment 
of the ADAAA expanded the num-
ber of individuals who fall within the 
legal definition of disability, thereby 
entitling more individuals to affirma-
tive civil-rights protections. See, e.g., 
CCH WorkDay, Number of “Regarded 
As” Disabled Claims Will Rise Because 
of ADAAA, NELI Expert Predicts, 2011 
WLNR 20459552 (Oct. 6, 2011). Thus, 
a comparison among the number of 
identified disabled persons among 
2008 and 1990 demonstrates the mag-
nitude of persons who will increasing-
ly require accessible healthcare servic-
es. That is especially the circumstance 
when it is realized that the burgeon-
ing older population could possibly 
add to the number of disabled per-
sons. Compare DeBolt,supra, at 128, with 
Jonathan Bennett, Underwriting Baby 

Boomers: Boomers Will be a Powerful 
Consumer Group for the Next 20 Years, 
108:3 Best’s Rev. 49 (2007). 

If an individual meets the definition 
of disability, then affirmative require-
ments under the Americans with 
Disabilities Act, and its predecessor, 
the Rehabilitation Act of 1973, provide 
that individual with rights to accom-
modation and non-discrimination. 
See e.g., Julia Rothstein & Laura F. 
Rothstein, Access to Healthcare: Statutory 
Overview - Reasonable Accommodation, 
in DisaBilities & the laW § 10:3 (4th ed. 
2009). People with disabilities, some of 
whom are also older adults, encoun-
ter myriad and formidable barriers to 
obtaining the highest level of access 
to healthcare. The types of barriers 
they encounter includemedical profes-
sionals’ lack of training on disabilities; 
physical, programmatic, and commu-
nications barriers; and outright preju-
dice. For example, women with dis-
abilities have often less access to female 
health services such as gynecological 
examinations because they are instruct-
ed that, because they use a wheelchair, 
they must bring their own assistants 
to transfer them onto the examination 
table or not be served. See e.g, Elizabeth 
Pendo, Disability, Equipment Barriers, 
and Women’s Health: Using the ADA to 
Provide Meaningful Access, 2 st. louis u. 
J. health l. & Pol’y. 15, 16 (2008). 

Following the enactment of the 
Americans with Disabilities Act, the 
courts, including the United States 
Supreme Court, narrowed the defini-
tion of disability and thus limited its 
affirmative coverage. See e.g., Lisa A. 
Baker, An Overview of the Americans 
with Disabilities Amendments Act of 
2008, Vol. 80:8 FBi l. enFoRCement Bull. 
25 (2011). In 2008, Congress passed the 
ADAAA in order to reaffirm the broad 
definition of disability, thereby provid-
ing a clear and comprehensive national 

mandate for the elimination of dis-
crimination against individuals with 
disabilities. Congress specifically noted 
that the United States Supreme Court 
had narrowly interpreted the scope of 
the Americans with Disabilities Act, 
thus limiting the number of individu-
als who could claim its protections. 
ADAAA, Pub. L. 110-325, § 2, 122 
Stat. 3553 (2008). The Disability and 
Business Technical Assistance Centers 
provide information and referral assis-
tance for all aspects of the Americans 
with Disabilities Act. Their Southwest 
ADA Center reported recently in a 
public educational forum that the 
new regulations for the ADAAA, pro-
mulgated by the Equal Employment 
Opportunity Commission, have result-
ed in a 17 percent increase in the num-
ber of discrimination charges filed by 
the public. 

Exploring alternative 
dispute resolution  
and Models
Disputes over access and quality can-
not be resolved solely through liti-
gation – it is too time consuming 
and too costly and often fails to pro-
vide the relief needed. Alternative 
Dispute Resolution (ADR) tools such 
as mediation and negotiation can 
result in improved service delivery 
to the disabled by healthcare provid-
ers. Community-based approaches, 
as opposed to litigious or agency-
annexed approaches, constitute the 
frontier for applying ADR to improv-
ing healthcare access.

Section 511 of the Americans with 
Disabilities Act, 42 U.S.C. § 122122, 
provides that, “[w]here appropriate 
and to the extent authorized by law, 
the use of alternative means of dis-
pute resolution, including settlement, 
negotiations, conciliations, facilita-
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tion, mediation, fact finding, mini-
trials, and arbitration, is encouraged 
to resolve disputes arising under this 
Act.” This statutory provision allows 
for the use of a range of ADR meth-
ods to facilitate informal and formal 
settlements in resolving civil-rights 
complaints. The Department of Justice 
(DOJ) operates a mediation program 
in collaboration with an organization 
named the Key Bridge Foundation. 
See Key Bridge Foundation, Center for 
Mediation, http://www.keybridge.
org/DOJ.htm (last visited Dec. 7, 
2011). Substantive claims under Title 
II (public entities) and Title III (plac-
es of public accommodation) of the 
Americans with Disabilities Act are 
eligible for mediation under this pro-
gram. Id. Complaints that are accepted 
by DOJ for investigation and pos-
sible litigation are regularly resolved 

through settlement negotiations. See 
e.g., Office of Pub. Affairs, Dep’t. of 
Justice, Justice Department Reaches 
ADA Settlement Agreement with Beth 
Israel Deaconess Medical Center, Oct. 22, 
2009, http://www.justice.gov/opa/
pr/2009/October/09-crt-1137.html. 
Although these approaches constitute 
excellent resources, due to resource 
limitations, DOJ often has to selective-
ly choose which claims it will pursue.

According to Professor Elizabeth 
Pendo, although a case-by-case 
approach can result in promising 
improvements, to date this approach 
has “not yet generated meaning-
ful and widespread changes” to the 
accessibility of the healthcare system. 
Elizabeth Pendo, 2010 utah l. Rev. 
1057, 1057−58 (2010). To ensure that 
the healthcare system is readily acces-
sible to the underserved disabled 

population, it is imperative that cre-
ative conflict-resolution approaches 
be developed and implemented. A 
program is needed to resolve disputes 
in the context of healthcare-service 
delivery to people with disabilities 
that will reduce the barriers to effec-
tive medical services and treatment. 
Therefore, the time delay of the courts 
and the resource limitations of gov-
ernment agencies constitute reasons 
why utilizing ADR in a proactive way 
is sensible. 

There are models that have proven 
effective for reconciliation and col-
laboration that could be adapted and 
utilized to address existing barriers. 
Structured negotiation constitutes an 
important tool for resolving health-
care access and quality issues. For 
example, on June 26, 2009, a range 
of stakeholders utilized structured 
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negotiation. The result was a com-
prehensive agreement among the 
stakeholders in which Boston Center 
for Independent Living, Greater 
Boston Legal Services, Disability 
Rights Advocates, and Partners 
HealthCare agreed to improve acces-
sibility for people with disabilities 
at Massachusetts General Hospital 
and Brigham and Women’s Hospital. 
The parties agreed to address barri-
ers to services, including ensuring 
improved accessibility at the hospitals 
with regard to such issues as parking 
and entrances. See The Barrier Free 
Health Care Initiative, Press Release, 
Hospitals join disability community 
to launch initiative to improve access 
and care for people with disabilities, 
June 26, 2009, http://thebarrierfree-
healthcareinitiative.org/.

In his 1999 book, A PUBLIC PEACE 
PROCESS: Sustained Dialogue to 
Transform Racial and Ethnic Conflicts, 
published by St. Marin’s Press, 
Dr. Harold H. Saunders, a former 
Assistant Secretary of State under 
President Carter, explains how ordi-
nary citizens can help to overcome 
deep-rooted obstacles and make genu-
ine contributions to resolving system-
ic conflicts. The former Ambassador 
emphasizes that groups of citizens 
can use a structured dialogue process 
to resolve long-standing conflicts or 
address unresolved issues to achieve 
improved human relationships and 
quality of life. Sustained dialogue 
constitutes an ongoing process that 
enables participants to systematically 
probe and gradually deal with the 
causes of deep-rooted human conflict.

In a sustained-dialogue process, 
which the Ambassador describes as 
having five phases, the focus is on forg-
ing long-term relationships rather than 
the immediate win of a court case or 

a settlement achieved through other 
forms of ADR. Two assumptions are 
evident in his multi-phase process. First, 
people have the ability, better than gov-
ernmental institutions, to be innovative 
and creative and to sustain implementa-
tion and develop deeper relationships. 
Second, there are things that govern-
ments can do that people simply cannot, 
such as enforce agreements. Therefore, a 
sustained-dialogue process can maxi-
mize the abilities of multiple parties, 
governmental and non-governmental 
stakeholders alike, to address complex 
disputes that could best be resolved 
by way of a comprehensive settlement. 
The ADR tool of “sustained dialogue,” 
which has been used in the past to ease 
international tensions, is finding its way 
into colleges and universities that want 
to change unhealthy race-based atti-
tudes and behaviors.

The initial phases in any sustained-
dialogue process involve identifying 
the stakeholders and creating a “safe 
political place” for the dialogue of 
the stakeholders. Having a convener 
who is respected and trusted by stake-
holders is critical to galvanizing the 
stakeholders to the table. Moreover, 
“relationship mapping,” where the 
convener helps the parties to under-
stand mutual perspectives, shifting 
the stakeholders from mistrust to a 
mutual respect is a critical compo-
nent of the early phase of the process. 
The convener will help the stakehold-
ers to understand that they can have 
“a group experience in joint prob-
lem solving” wherein mutual interest 
and needs can be obtained. With the 
expertise of the convener, the mem-
bers of the sustained-dialogue process 
must ultimately determine how to 
apply their newfound insights and 
even agreements. See Tanya Glaser’s 
summary in the Conflict Research 

Consortium of Gennady I. Chufrin 
& Harold H. Saunders, A Public Peace 
Process, 9 Negotiation 155, 155−57 
(1993).

Ambassador Stuart E. Eizenstat 
describes in his 2004 book Imperfect 
Justice how class-action lawyers, Jewish 
groups, the U.S. government, European 
governmental leaders, private citizens, 
and many recalcitrant parties came 
together to recognize the wrongs that 
had been committed during World 
War II and ignored afterwards. The 
Ambassador utilized what he termed a 
“Public Peace Process,” which centered 
on bringing together, in a systematic 
dialogue, individuals from conflicting 
groups to probe the dynamics of the 
conflictual relationship and in thinking 
together about obstacles to changing 
the relationship. Because it takes time 
to probe and learn how to change a 
relationship, the dialogue is sustained 
over time, and meetings take place at 
regular intervals.

Sustained dialogue on the inacces-
sibility of the healthcare system with a 
focus on obtaining proactive, ongoing, 
and comprehensive resolution consti-
tutes an overdue alternative approach 
to conflict resolution. Therefore, it is 
time for civic society to explore para-
digms like those successfully utilized 
by Stuart Eizenstat and Dr. Harold H. 
Saunders to resolve the inaccessibility 
of the healthcare system.

a Call to Maryland’s 
leaders for action
Innovative ADR models can be fos-
tered through collaborative efforts 
by government and the dispute-res-
olution community. Robert J. Rhudy, 
Senior Mediation Reaching the Tipping 
Point, in Protecting the Elderly, 41 mD. 
B. J. 12 (2008). Building on the prom-
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ise of all the models discussed above, 
there is a need for a pilot initiative 
that coalesces governmental and non-
governmental stakeholders to address 
the inaccessibility of the healthcare 
system for the disabled.

Instrumentalities of Maryland 
government, such as the Maryland 
Department of Disabilities, the 
Maryland Department of Health & 
Mental Hygiene, and the Maryland 
Commission on Civil Rights, could 
collaborate with a trusted third-party 
neutral to address the inaccessibil-
ity of healthcare services. A trusted 
third-party neutral would serve as a 
convener, facilitating a year-long pro-
cess. With proper funding from the 
government and non-governmental 

organizations, the convener would 
direct a range of public-outreach 
forums, conferences, and smaller 
working groups. The stakehold-
ers would ideally strive to achieve 
an agreement requiring tangible 
improvements in the accessibility of 
healthcare-service delivery. Among 
the issues that could be addressed in 
a sustained dialogue and an ensuing 
agreement are improving access to 
the entrances of hospitals and provid-
ing for equal access to examination 
rooms and equipment. In addition, 
sustained dialogue could be applied 
to develop curricula at medical 
schools that incorporate knowledge 
about how to serve the disabled, in 
a way that is culturally competent. 

Applying sustained dialogue on this 
issue is apropos because the Patient 
Protection and Affordable Care Act 
of 2010, Pub. L. 111-148, 124 Stat. 119 
(2010), focuses increased attention 
on the issue of disability, includ-
ing encouraging the development of 
medical-school curricula on disabil-
ity.

In conclusion, if society is willing 
to explore new approaches to resolv-
ing problems experienced by the dis-
abled, many of these problems can be 
resolved amicably among the different 
stakeholders.

Ms. Berube has 20 years of experi-
ence in managing healthcare facilities, 
and she has eleven years of experience 
as an attorney in federal healthcare 
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Alternative ADR for 
Construction Disputes: 
A Litigator’s Perspective
By Kenneth a. Vogel
 

A
lternative Alternative Dispute Resolution? It sounds like a typo! 
But it’s not. No building project ever goes exactly according to 
plan. There are always change orders. Changes can result from 
inaccurate, ambiguous, or otherwise incomplete plans and 
specifications. Changes can result from unforeseen site condi-

tions which are discovered in the field. Unavailable or escalating costs 
of certain materials can also create changes. An owner’s changing 
his mind about the scope of the work or the sequence of the project 
can affect the cost and the budget, resulting in change orders. To 
adjust to this reality, the construction industry was an early adopter 
of ADR, particularly arbitration. With years of experience, some good 

and some disappointing, the building 
industry is adopting new techniques 
to improve the process. The beauty of 
using ADR in construction disputes is 
that ADR can be fashioned to meet the 
needs of the parties.
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Mediation
Mediation is the preferred first step 
towards issue resolution. The par-
ties have an opportunity to work out 
their differences themselves with the 
assistance of a trained mediator. They 
avoid having a final decision imposed 
on them. The clients are in control of 
whether they settle their dispute on 
mutually acceptable terms.

Mediation is also good for attor-
ney advocates. As a litigator, I don’t 
mind a court battle. But litigation is 
very expensive. Trial preparation is 
a “damned if you do and damned if 
you don’t” dilemma for lawyers and 
their clients. In small and mid-size 
disputes, clients do not want to pay 
for the large amount of trial prepara-
tion necessary to do a thorough job. 
Saving clients’ money by not taking 
that last deposition or by not hiring 
that expert can later become a prob-
lem. When I cede to client wishes 
and do abbreviated discovery, per-
haps in the expectation that the case 
will settle, if it does not settle I regret 
not having gone full bore on the trial 
preparation. Similarly, we’ve all had 
trials that settle on the day of trial 
or had trials postponed due to over-
scheduled court calendars. A full trial 
preparation that turns out to be a dry 
run is expensive and frustrating for 
the lawyers and the parties.

A skilled mediator can help the par-
ties resolve their dispute in a way that 
the attorneys, negotiating between 
themselves, cannot. As advocates, we 
set forth our clients’ positions and 
concede little. We do not want to look 

weak in front of our clients by being 
less than zealous in advocating for 
them. There is nothing worse than 
a client’s wishing that he or she had 
hired the other side’s lawyer. A neu-
tral mediator can act as the voice of 
reason. He can speak to the attorneys 
and clients and present offers and 
negotiations in a way that the lawyers 
themselves dare not.

Mediation, therefore, provides cli-
ents with a way to settle their cases 
without the considerable expense and 
risk of litigation. For the attorney, a 
mediated settlement avoids the risk 
of an unhappy client, either because 
of the large attorney fees generated or 
because of an unsatisfactory trial out-
come. Clients rarely remember their 
instruction to their attorney to pull 
out all the stops in fighting their case 
when it comes time for them to pay 
their bill.

arbitration
Arbitration involves the parties’ select-
ing an individual to decide their case 
outside of the court system. The par-
ties choose an arbitrator, or a panel 
of arbitrators in larger-dollar complex 
cases, and the arbitrator acts as the 
judge. The advantages are that the par-
ties can agree on the rules of the game, 
such as how much discovery to permit; 
the rules of evidence are generally 
relaxed during the arbitration hear-
ing; and, most importantly, the parties 
choose their arbitrator. In court, a judge 
randomly assigned to hear the case 
may or may not have subject-matter 

expertise related to the issues in dis-
pute. And juries are the ultimate wild 
card. In my opinion, parties should 
avoid jury demands [Is “demands” the 
right word choice here?] in complex 
construction disputes. A judge or jury 
might not know the difference between 
a rebar and a Hershey® bar. Words are 
terms of art. Practices and procedures 
differ between industries, especially in 
the roles played by the various play-
ers — owners, architects, engineers, 
general contractors, subcontractors. 
An arbitrator can be anybody that the 
parties select, including non-lawyers. 
For example, if the dispute relates to 
a structural failure, the parties can 
select a structural engineer to act as the 
arbitrator. I caution that the arbitrator 
should not be selected based solely 
on subject-matter expertise. There is 
much more to being as an arbitrator 
than merely showing up and listen-
ing to the parties. He or she should be 
properly trained as an arbitrator and 
operate under a set of arbitration rules 
and procedures. Construction Dispute 
Resolution Services, LLC, for example, 
conducts regular training programs 
for construction-industry professionals 
and lawyers on how to mediate or arbi-
trate a case. We also have a complete 
set of mediation and arbitration rules, 
forms, and professional standards, as 
well as a code of ethics. I personally 
think it makes sense to select a media-
tor or an arbitrator who belongs to a 
reputable panel, rather than using a 
free-lance person who flies by the seat 
of his or her pants.

However, arbitration has been 
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a disappointment to many partici-
pants. It promises to be quicker and 
cheaper than litigation. The parties 
select their hearing date with gen-
eral confidence that the hearing will 
really occur on that day. Plus, arbitra-
tion awards have finality. As a gen-
eral rule, arbitration awards cannot 
be appealed. Arbitration awards are 
binding. Courts will enforce them. 
But for many, arbitration falls short of 
its promises. In court, the government 
pays for the judge. In arbitration, the 
parties pay. There is a huge disparity 
in pricing between arbitration pro-
viders, both in administrative fees 
and in arbitrator costs. Even the most 
reasonable ADR associations cost the 
litigants more in fees than they would 
otherwise pay in court costs. 

Arbitration for construction dis-
putes is best used where litigation 
would provide a risk to an ongoing 
construction project or where the par-
ties seek relief that the court may not 
be able to provide. 

ongoing Projects
Assume that a project is under con-
struction. The owner and the general 
contractor have a disagreement about 
whether some work is included in 
the contract or whether it is an extra. 
Unless the work is done, the project 
grinds to a halt. The contractor refuses 
to do the work unless the owner signs 
an extra-cost change order. The owner 
feels that the contractor is blackmail-
ing him. The contractor is afraid that 
he’ll do the work and then the owner 

will refuse to pay for it. But, if the par-
ties agree on arbitration, particularly 
if it is in their construction contract 
up front, an arbitrator can do a site 
visit, meet with the parties and the 
consultants, and then decide the mat-
ter quickly. Dispute resolved; project 
moves forward.

Alternative ADR means that the 
parties have flexibility. They can struc-
ture their arbitration however they 
wish. Some possibilities that a court 
system could never offer are:

non-binding arbitration
The parties have an abbreviated arbi-
tration hearing. The arbitrator makes 
a non-binding ruling based on the 
evidence presented. This process 
provides a reality check to the liti-
gants, especially the one who might 
not receive the favorable ruling. A 
settlement agreement might follow. 
Or, the parties can agree to treat a 
non-binding arbitration award as if 
it is an Offer of Judgment, similar to 
that found in Federal Rule of Civil 
Procedure 68(d): 

Paying Costs After an Unaccepted 
Offer. If the judgment that the offer-
ee finally obtains is not more favor-
able than the unaccepted offer, the 
offeree must pay the costs incurred 
after the offer was made.

Under a non-binding arbitration, 
if the parties agree to use a Rule 
68(d) model, either party can refuse 
to accept the arbitrator’s non-bind-

ing award. A fee shifting occurs such 
that the party who refuses might end 
up paying the other side’s attorney 
fees or other costs if he fares worse 
under a subsequent binding arbitra-
tion (which, of course, would use a 
different arbitrator).

Hybrid adr
Hybrid ADR is a blurring of media-
tion and arbitration. Hybrid ADR is 
very controversial. Not everyone in 
the ADR community agrees with it or 
offers it. Hybrid ADR typically starts 
out as a mediation. If the parties are 
able to resolve their dispute though the 
mediation, their agreement is memori-
alized in the settlement agreement. If 
the parties are unable to agree on some 
or all items, they then move to binding 
mediation or to Med-Arb. In bind-
ing mediation, the parties empower 
the mediator to decide the remaining 
issues based on his or her knowledge 
of the issues developed through the 
mediation process and perhaps addi-
tional discussion between the parties. 
With Med-Arb, if the parties reach 
an impasse, the mediation stops. The 
mediator then becomes an arbitra-
tor. Either an arbitration hearing is 
held immediately or the parties will 
reconvene on another scheduled date 
when the mediator-now-arbitrator will 
conduct a formal arbitration hearing 
on the unresolved issues. Using the 
change-order example in our construc-
tion context, perhaps there are five 
different items for which the contrac-
tor is claiming extra-charge change 
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orders. The owner disputes all five. 
The parties mediate and agree on three 
items. Assuming that they have confi-
dence in the mediator, they empower 
the mediator to decide the other two 
items. The mediator then switches hats 
and becomes an arbitrator as to those 
remaining two items. The advantage? 
The parties go through one process and 
at the end resolve all open disputes. A 
person with whom they have devel-
oped some trust, and who has become 
familiar with the issues, is making the 
decision. They do not have to start 
over with somebody else. It is time and 
cost efficient because, at the conclusion 
of the process, the parties are done. 
Disadvantages? When the mediator 
switches roles and becomes an arbitra-
tor, his or her new role might be con-
fusing to the parties. Also, the parties 
might have disclosed something in 
candor to the mediator that they would 
not have disclosed to an arbitrator. 

The parties are not limited to having 
the mediator act as the arbitrator. The 
flexibility in the process allows them to 
select someone else to act as the arbi-
trator. The parties may opt for binding 
mediation or Med-Arb either before 
the mediation begins or at the conclu-
sion of an unsuccessful mediation. By 
unsuccessful, I mean that not all out-
standing issues have been settled. 

A topic of controversy in the ADR-
practitioner community is whether it is 
proper for a mediator or an arbitrator 
to switch roles. Also, once the roles are 
switched, should it be a one-way street, 
or can the mediator or arbitrator ever 
return to his or her original role? I will 

not argue either point of view here. I 
am just making the reader aware of the 
debate in case the reader is given the 
option of binding mediation or Med-
Arb during a mediation session.

Arb-Med is another option. We’ve 
all tried cases that have settled while 
the jury was still deliberating. With 
Arb-Med, the parties go through the 
arbitration hearing. They present their 
case and hear the other side’s case. 
They know their own case’s strengths 
and weaknesses. They then have the 
option to sit down with a trained 
mediator, who is not the arbitrator, 
to try to resolve their dispute. If the 
parties settle, wonderful! If not, the 
arbitrator issues his award.

Dispute Review Boards (DRBs) pro-
vide an excellent way to keep projects 
moving. As I wrote at the outset, 
no building project ever goes exactly 
according to plan. In recognition of 
this, and the desire of the parties to 
keep the project moving rather than 
suspend work while the ADR process 
begins and proceeds, a DRB is estab-
lished at the outset. The mediator or 
arbitrator meets with the parties on 
a regularly scheduled basis, or on an 
as-needed basis, in order to resolve 
field and contractual disputes and 
issues on the spot. The ADR special-
ist is familiar with the project, giving 
consistency and competence. This also 
frees the architect from having to be 
the arbitrator of disputes, as is oth-
erwise the case. The administrative 
cost to set up a DRB in advance of 
the construction of a large project is 
negligible.

Co-Mediation/Arbitration or 
Multiple Mediation/Arbitration is 
available under any mediation sce-
nario, including the use of a DRB. 
Generally used in more sophisticated 
projects, these options permit the par-
ties to select mediators or arbitrators 
with different expertise to review their 
claims. For example, the parties might 
decide on someone with expertise in 
engineering or in calculating dam-
ages for delay. These options cost the 
parties more than using a single ADR 
professional, but the technical quali-
tative improvement in the process 
might make their money well spent.

In summary, the building industry 
has many different options to tailor 
its ADR process to meet the needs of 
projects of different size and scope. 
ADR is at its best when it is flexible 
in meeting the needs of the parties. 
The ideal time for contracting par-
ties to consult with an ADR profes-
sional is before the first shovel hits the 
dirt. Before there is a dispute, when 
the general- and sub-contracts are 
being negotiated, the owner and gen-
eral contractor can devise a plan that 
will anticipate the expected and the 
unexpected change orders between 
themselves and their subcontractors 
and suppliers. They can work out the 
mechanism for a speedy resolution 
of claims and disputes such that the 
construction project will continue to 
move forward without interruption.

Mr. Vogel is a partner in Metro Legal 
Solutions and the Maryland and DC 
State Director for Construction Dispute 
Resolution Services, LLC. He may be reached 
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Resolving Patent
Disputes Via Mediation: 
The Federal Circuit and
the ITC Find Success 
By david E. Sosnowski

I. overview
A. Patent Disputes, the United States Court of Appeals for the Federal 
Circuit, and the International Trade Commission
Patent infringement litigation is high stakes and mediating patent disputes 
is no easy feat. Millions of dollars, as well as the viability of entire compa-
nies, are often at risk in patent litigation. Mediation has the potential to, and 
often does, provide significant savings to parties engaged in patent litigation. 
Nevertheless, historically there has been a belief present among many intel-
lectual property and alternative dispute resolution professionals that patent 
disputes are not amenable to mediation. Regardless of the reasons behind 
that belief, two recent entrants into the court sponsored mediation field have 
proved the belief to be unfounded. The United States Court of Appeals for the 
Federal Circuit and the International Trade Commission mediation programs 
have experienced tremendous success in mediating patent disputes. 
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The Federal Circuit established 
its pilot appellate level mandatory 
mediation program on October 3, 
2005 – it was the last of the Courts 
of Appeals to establish such a pro-
gram. Wendy Levenson Dean, Let’s 
Make a Deal: Negotiating Resolution of 
Intellectual Property Disputes Through 
Mandatory Mediation at the Federal 
Circuit, 6 J. Marshall Rev. Intell. 
Prop. L. 365 (Spring 2007). The pro-
gram became mandatory, and per-
manent, on September 18, 2006. The 
ITC, using the Federal Circuit’s pro-
gram as a model, established its 
own program three years later, in 
October 2008. In the few short years 
that these programs have been in 
existence, dozens of cases have been 
successfully mediated. 

The success of these programs, 
which will be detailed below, is sig-
nificant because of the nature of the 
two judicial entities. Both the Federal 
Circuit and the ITC have major roles 
in the patent litigation world. The 
United States Court of Appeals for 
the Federal Circuit finds its role, 
naturally, at the appellate stage of 
patent litigation. Generally speaking, 
the Federal Circuit has jurisdiction 
over all appeals in which a patent 
issue was raised in the plaintiff’s 
complaint. Appeals to the Federal 
Circuit come from all federal dis-
trict courts, the United States Court 
of Federal Claims, the International 
Trade Commission, and more. For 
additional information regarding the 
Federal Circuit’s jurisdiction, see 28 
U.S.C. § 1295. 

The International Trade 
Commission is a different sort of 
entity. In describing the ITC to the 
author, ITC Administrative Law 
Judge Theodore Essex commented 
that “the ITC is itself an alternative 
dispute resolution agency.” The ITC 

is not a district court and differs 
in a number of ways from those 
courts. Perhaps the most significant 
difference is that proceedings at 
the ITC are before administrative 
law judges – there are no juries at 
the ITC. Further, no party is ever 
required to file with the ITC in the 
course of pursuing patent litigation. 
A party could pursue litigation in 
a district court and never interact 
with the ITC. Among other things, 
the ITC adjudicates matters in which 
alleged infringing goods are being 
imported into the United States. The 
authority for these investigations, 
known as Section 337 investigations, 
stems from 19 U.S.C. § 1337. In 
these investigations, the administra-
tive law judges often adjudicate the 
validity of a patent as well as wheth-
er the patent has been infringed. 
The principal remedy in these cases, 
assuming infringement is found, is 
an exclusion order which directs 
U.S. Customs and Border Protection 
to prevent any infringing goods 
from entering into the United States. 
Additional information about the 
ITC, its history, and the nature of the 
proceedings at the Commission may 
be found at www.usitc.gov. 

Rather than immediately address-
ing the specifics of the mediation 
programs, it is necessary to first 
pause to consider some of the defin-
ing characteristics of patent disputes. 
These characteristics greatly affect 
all aspects of patent infringement 
mediation and must be reviewed in 
some detail. 

B. Defining Characteristics of 
Patent Litigation and Patent 
Mediation
Certain characteristics define, and in 
some sense distinguish, patent law, 
patent disputes, and patent mediation 

from many other areas of law. Just as 
patent litigation is a specialty, so too 
is patent mediation. General media-
tion techniques may be insufficient in 
the patent mediation context due, in 
large part, to the following defining 
characteristics. 

First, there is the high cost of pat-
ent litigation. Consider the follow-
ing numbers from the 2011 American 
Intellectual Property Law Association 
(“AIPLA”) Report of the Economic 
Survey. The report is issued every 
two years and is relied upon by intel-
lectual property practitioners as a 
benchmark for, among other things, 
litigation costs. Nationwide, over the 
past two years, for patent infringe-
ment litigation in which there was less 
than $1,000,000 at risk, the average 
total cost of litigation was $916,000; 
where there was between $1,000,000 
and $25,000,000 at risk, the average 
total cost of litigation was $2,769,000; 
and where there was greater than 
$25,000,000 at risk, the average total 
cost of litigation was $6,018,000. The 
survey results for past decade have 
shown a clear upward trend in litiga-
tion costs. Much of the cost of patent 
litigation is due to the ever-growing 
cost of discovery as well as the exten-
sive motions practice found in most, if 
not all, patent cases. 

Second, patent litigation is lengthy. 
From start to finish, litigation some-
times takes in excess of five years and, 
in rarer cases, the duration approaches 
the better part of a decade. Judge 
Michel has noted that the pace of 
litigation has failed to keep up with 
the pace of modern business. Today, 
businesses can form, merge, spin off, 
and dissolve all within the span of a 
few short years. The patent litigation 
timetable, in light of modern business 
realities, is often unacceptable. The 
average time spent in district court 
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is one to two years. The average time 
spent at the Federal Circuit from fil-
ing to the issuance of the opinion is 
approximately one year. If the Federal 
Circuit remands the case to the district 
court, several additional months, if 
not years, are likely to be added to the 
duration of the litigation depending 
upon the unique circumstances of the 
case and the number of subsequent 
appeals and remands. Further compli-
cating matters is the fact that most pat-
ent disputes are often simultaneously 
fought in multiple venues including 
district courts, the ITC, the patent 
office, and in courts abroad. 

Third, and finally, patent litigation 
is a speculative venture at best. The 
principle reason that patent litigation 
is speculative is because the outcome is 
so unpredictable. Most patent infringe-
ment suits hinge on claim construc-
tion – the process by which the court 
determines the meaning of each word 
in every claim at issue. The Federal 
Circuit’s standard of review is de novo 
and the reversal rate is high. Sarah 
Tran, Experienced Intellectual Property 
Mediators: Increasingly Attractive In 
Times of “Patent” Unpredictability, 13 
Harv. Negot. L. Rev. 313, 317 (Winter 
2008). In addition, patent law is very 
complex and nuanced. Decades after 
the enactment of the Patent Act of 
1952, a great deal of uncertainty 
remains inherent in patent litigation. 
The America Invents Act (“AIA”), 
enacted on September 16, 2011, intro-
duces many critical terms and phrases 
that have not been defined in the 
statute, in the legislative history, or in 
prior case law, making it more than 
reasonable to assume that in com-
ing years, the uncertainty in patent 
litigation will reach new heights. The 
AIA also introduces new mechanisms 
for challenging patents and, in many 
ways, rather than simplifying the law, 

further complicates existing patent 
law. Moreover, adding to the specula-
tive nature of patent litigation is the 
fact that many patent disputes occur 
when a patent is still young – when 
the patent still has the majority of its 
term remaining. As a result, at the 
time when litigation commences, the 
value of the patent itself is difficult 
to determine. By the time litigation 
concludes, years of the patent’s life 
may have been lost, the technology 
may have been eclipsed, or the patent 
may no longer be viable from a profit-
ability perspective for any number of 
reasons. Id. at 319.

It is in the context of the above that 
the mediators of the Federal Circuit 
and the ITC find themselves. Against 
this backdrop, there is great incentive 
for the parties to mediate and treat 
mediation as a genuine opportunity to 
reach a resolution. Nonetheless, many 
parties often believe that they are fully 
committed to litigation and patent 
mediators have a difficult task in con-
vincing the parties to mediate. Just as 
parties often complain that litigation 
yields unfair results, parties also often 
state that mediation is unfair insofar 
as nobody feels completely vindicat-
ed. Responding to these complaints, 
Mr. Amend simply tells the parties 
“I cannot give you fairness, but I can 
give you peace.” 

C. Program Commonalities
The programs at the Federal Circuit 
and the ITC have several key aspects 
in common. First, the mediation pro-
cess is entirely confidential. The con-
fidentiality protections are stringent; 
for further details please refer to the 
respective websites of the Federal 
Circuit and the ITC. Confidentiality 
is very important in patent law cases 
as the parties are often concerned 
about the disclosure of sensitive 

business information. 
Second, the mediators for each pro-

gram are all very experienced and 
highly regarded mediators with spe-
cial expertise in patent law. General 
mediation skills and techniques are 
insufficient to resolve a patent law dis-
pute. As the disputes are so centered 
around the law itself, and generally 
not solely about making a business 
decision, an intimate knowledge of 
patent law and patent litigation is 
essential to successfully mediating 
patent disputes. 

Finally, the mediation is non-bind-
ing and risk free for the parties. The 
programs are mandatory only insofar 
as a single day of participation is man-
datory; settlement is not mandatory. 
The mediation programs are provided 
as a free service, with no cost to the 
parties. The programs, therefore, offer 
a risk free environment in that no 
party’s case is jeopardized if a resolu-
tion is not reached. 

II. Mediation and Success at 
the u.S. Court of appeals 
for the Federal Circuit
The Federal Circuit’s mediation pro-
gram has demonstrated, leaving no 
room for doubt, that patent disputes 
can be mediated successfully. As of 
September 30, 2011, the program had 
conducted 350 mediations, 156 of 
which resulted in a settlement, yield-
ing a success rate of approximately 
45 percent. 

One of the largest factors contrib-
uting to the success of the program 
is the detailed screening process by 
which cases are selected for media-
tion. Mr. Amend attributes a great 
deal of the success of his program to 
the screening process and is constant-
ly working to fine-tune and stream-
line it. When considering whether 
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to include a case in the mediation 
program, Mr. Amend determines 
whether any of the following cir-
cumstances are present: whether 
the lower court has found a patent 
invalid, whether the lower court has 
issued a very limiting claim construc-
tion, whether the case is a contingent 
fee case in which the plaintiff has lost 
at the lower court, whether the case 
involves one or more non-practicing 
entities, and whether an injunction 
has been issued. The presence of any 
one of the aforementioned circum-
stances may make a case inappropri-
ate for mediation, but does not neces-
sarily do so. In addition, the program 
guidelines do not permit mediation 
where one or more parties are pro se. 
Approximately one third of patent 
cases on appeal are brought into the 
program.

The goal of mediation in the 
Federal Circuit’s program is always a 
global settlement. The other general 

goals of mediation, for example issue 
resolution and fact stipulations, are 
neither sought nor achieved. The sole 
goal is a global settlement because 
the Federal Circuit does not want to 
be limited in its review. While no for-
mal study has been conducted, anec-
dotally, Mr. Amend and Judge Michel 
estimate that the mediation program 
has saved the court the equivalent of 
approximately one and a half judges. 

The largest obstacle which Mr. 
Amend has had to overcome in his 
mediations is that, in many cases, 
there have been prior unsuccessful 
mediations at the district court level. 
He has to convince the parties that, 
even though mediation previously 
failed, it may now work and the 
odds of reaching a global settlement 
are good. The proven track record 
of successful patent mediations at 
the Federal Circuit speaks for itself. 
Mr. Amend is rightfully very encour-
aged about the future of the pro-

gram, a program which has devel-
oped a strong and positive reputation 
throughout the intellectual property 
community. 

III. Mediation and Success 
at the International Trade 
Commission
The International Trade Commission’s 
mediation program is presently in 
pilot status, yet it has already enjoyed 
considerable success. Created in 
October 2008, the ITC’s program is 
modeled on the Federal Circuit’s pro-
gram. 

The success of the ITC’s media-
tion program differs from that of the 
Federal Circuit’s program. At the 
Federal Circuit, the goal is to resolve 
the entire dispute by obtaining a glob-
al settlement. At the ITC, while that 
goal is certainly one which is desir-
able, it is not the principle goal of the 
mediation program. 
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The patents at issue in cases pend-
ing before the ITC are, over fifty per-
cent of the time, also pending before 
other district courts, at the United 
States Patent and Trademark Office 
for reexamination, or involved in liti-
gation abroad. This posture stands in 
stark contrast to the appellate posture 
enjoyed at the Federal Circuit where 
a lower court has already made some 
form of final adjudication regarding 
the suit. At the time when mediation 
occurs under the ITC’s program, gen-
erally no entity has made a final ruling 
as to patent validity or infringement. 
The parties in the ITC’s program often 
have a lower motivation to reach a 
global settlement than they might 
at the Federal Circuit level where a 
lower court has already made a final 
adjudication of some sort. 

In the ITC’s program, therefore, the 
most common goals of mediation are 
to limit the number of patents at issue, 
limit the number of patent claims 
at issue, and generally decrease the 
level of hostility between the parties 
by increasing communication. While 
only a few total settlements have 
resulted from ITC mediations, the 
above goals are routinely achieved. 
It is often the case that whole patents 
are, as a result of the successful medi-
ation, removed from the dispute, dra-
matically simplifying the litigation 
and lowering the costs for the parties 
as well as the court. 

Timing is critical to the success of 
mediation. Litigation at the ITC is 
very fast paced. From start to fin-
ish, litigation is resolved in sixteen to 
eighteen months. The litigation is nei-
ther suspended nor stayed for media-
tion. Mediation generally only lasts a 
single day, but the administrative law 
judges are flexible in providing extra 
time if it appears that further time 
spent in mediation would be fruitful. 

While the mediation may occur at any 
stage of the litigation, the ITC is pres-
ently substituting the mediation for, or 
holding the mediation in conjunction 
with, one of three judge-scheduled 
settlement conferences. One modifi-
cation, proposed by Judge Essex, is 
that the mediation be held after the 
Initial Determination and prior to the 
Final Determination in order to pro-
vide a greater incentive for meaning-
ful negotiation and, possibly, global 
settlement. The ITC’s program is still 
young and, Mr. Holbein, Secretary to 
the Commission, has stated that feed-
back from both the intellectual prop-
erty and ADR communities would be 
welcomed as the Commission contin-
ues to adjust the timing of mediation 
in order to maximize the likelihood of 
a successful outcome. 

As the success of the ITC’s pro-
gram continues to grow, so too does 
the number of requests by parties to 
participate in the program. At the 
start of the program, the overwhelm-
ing majority of cases in the program 
were included via judicial nomina-
tion. Today, approximately one third 
of the cases in the program are there 
at the request of the parties. That 
number is expected to grow as intel-
lectual property attorneys continue to 
accept that mediation is an effective 
tool in resolving disputes, one that is 
valued by clients and one that should 
not be neglected. 

IV. looking Toward  
the Future
Mediation is often described as a 
win-win, but a more apt description 
would be that mediation is a win-
win-win-win. Not only do the plain-
tiff and the defendant benefit from 
mediation, but the courts and public 
benefit as well. The more successful a 

mediation program is, the less pres-
sure there is on a court’s docket and 
the faster the public can have its mat-
ters adjudicated. 

In discussing with the author the 
topic of the future of mediation in 
the patent realm, Chief Judge Michel 
stated that “mediation is an assist to 
the parties, one which often brings 
about a faster and often a better 
resolution that can be obtained in 
court.” A “better resolution” may be 
obtained for two primary reasons. 
First, mediation avoids the delay and 
uncertainty inherent in patent litiga-
tion – two massive negatives for any 
business. Second, courts are limited 
in their knowledge of both the busi-
ness and technology realities in any 
dispute, whereas parties and media-
tors are not. 

Judge Michel, for the reasons 
below, expects that the use of media-
tion, by courts and attorneys alike, 
as a means to resolve patent dis-
putes will increase in coming years. 
Courts are, in an effort to cope with 
the demands of their overburdened 
dockets, now more likely than ever 
to require mediation very early in 
the litigation process. In addition, 
clients are increasingly likely to insist 
that mediation be used as part of the 
dispute resolution process, bypass-
ing the traditional litigation route 
and all of the rules and costs that 
accompany it. Gone are the days of 
unlimited litigation budgets. With 
the onset of the economic downturn, 
clients are keeping a closer eye on the 
cost of litigation, imposing strict bud-
getary constraints and conducting 
more detailed oversight. In today’s 
economic climate, mediation is an 
obvious choice for patent litigants 
who wish to reach a speedy and cost 
effective resolution. 
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By Cynthia M. Jurrius

Did you go to law school because 

you wanted to do some good in the 

world, help people solve problems, and 

make a difference in the community? 

It is out of this basic belief that there 

is the possibility to change our world 

through non-violent conflict resolution, 

from the grass roots of our communi-

ties on up, that community mediation 

has evolved. Passionate, highly trained 

volunteers from all over Maryland are 

now engaged in changing the way 

their communities relate to conflict, and 

the results can be life changing, for the 

participants, the communities, and the 

mediators who have the privilege of 

being there as these changes are born.

Building more peaceful communities 
through community mediation
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Community mediation began in the 
’60s and ’70s nationwide as part of 
the social-justice movement, and the 
concept slowly emerged in Maryland 
during the following decades. With 
the collaboration of stakeholders 
from across the State of Maryland, 
and as a component of the Maryland 
Alternative Dispute Resolution 
Commission’s Practical Action Plan 
in 1999, community mediation in 
Maryland, as we know it today, truly 
began. While not the first statewide 
community mediation program in the 
country, it is widely recognized as 
one of the best. It evolved from the 
vision to provide a non-profit frame-
work for assuring access to media-
tion services at the community level, 
with control and responsibility for 
dispute resolution maintained in the 
community. In cooperation with the 
Maryland Mediation and Conflict 
Resolution Office (MACRO), commu-
nity-mediation-center staff and volun-
teers across Maryland came together 
to develop what has become the Ten 
Point Community Mediation Model, 
which has at its core the concept that 
everyone in the community is a poten-
tial peacemaker:

Mediation helps people reach 
agreements, rebuild relationships, 
and find solutions to their dis-
putes. Mediation is a process that 
lets people speak for themselves 
and make their own decisions. 
Community mediation provides a 
non-profit framework for assuring 
access to mediation services at the 
community level, with control and 
responsibility for dispute resolu-
tion maintained in the community. 
Community mediation strives to:

1. Train community members 
who reflect the community’s 

diversity with regard to age, 
race, gender, ethnicity, income 
and education to serve as vol-
unteer mediators.

2. Provide mediation services at 
no cost or on a sliding scale. 

3. Hold mediations in neighbor-
hoods where disputes occur.

4. Schedule mediations at a time 
and place convenient to par-
ticipants.

5. Encourage early use of medi-
ation to prevent violence or 
to reduce the need for court 
intervention, as well as pro-
vide mediation at any stage of 
dispute.

6. Mediate community based dis-
putes that come from referral 
sources including self-referrals, 
police, courts, community orga-
nizations, civic groups, reli-
gious institutions, government 
agencies and others.

7. Educate community members 
about conflict and mediation.

8. Maintain high quality media-
tors by providing intensive, 
skills based training, appren-
ticeships, continuing education, 
and ongoing evaluation of vol-
unteer mediators

9. Work with the community in 
governing community medi-
ation programs in a manner 
that is based on collaborative 
problem solving among staff, 
volunteers, and community 
members.

10. Provide mediation, education, 
and potentially other conflict 
resolution processes to com-
munity members who reflect 
the community’s diversity 
with regard to age, race gen-
der, ethnicity, income and geo-
graphic location. 

Community Mediation Maryland, 
The 10 Point Community Mediation 
Model, http://www.marylandmedia-
tion.org/about-community-mediation 
(last visited Dec. 7, 2011).

Community Mediation Maryland 
(CMM) is the non-profit entity that 
provides a strong training, quality-
assurance, research, and partnership 
foundation for the now seventeen 
community mediation centers across 
the state. CMM’s training, perfor-
mance-based evaluation process, 
AmeriCorps Service program, and 
partnerships with state organizations 
and agencies support the efforts of 
the community mediation centers to 
provide services to their communities 
that deliver on the Ten Points. Lorig 
Charkoudian, Director of Community 
Mediation Maryland, was the recipi-
ent of the 2011 Sharon M. Pickett 
Award by the Maryland Council for 
Dispute Resolution (MCDR) for the 
Promotion of Excellence in Mediation. 
Speaking of mediation in Maryland 
in her remarks upon receiving this 
award, Charkoudian said: 

So here we are in Maryland in 
2011, having made so much prog-
ress. We have one of the few state 
offices of dispute resolution in 
the country that see their mission 
as integrating a broad range of 
conflict resolution into all aspects 
of society, thanks to the vision of 
Judge Bell, Rachel [Wohl], and the 
incredible staff, past and present, at 
MACRO. We have a Family Court 
that believes families and children 
do better when parents talk to each 
other and make plans collabora-
tively instead of “clobber”-atively. 
We have a strong District Court 
ADR program. We have a quality 
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assistance system which honors the 
need for on-going improvement 
for all mediators. The number of 
conflicts mediated by private prac-
titioners and community media-
tion centers in the last 16 years has 
increased exponentially. We have 
come far and done well. I believe 
our next frontier is to look at sig-
nificant social problems, figure out 
where in the solution to those prob-
lems relationships are important, 
and then bring mediation to them.

This approach to bringing media-
tion to community problems leads 
community mediation into many 
areas where there is a strong need for 
conflict resolution but for which par-
ticipants would not or could not pay 
for mediation. The seventeen commu-

nity mediation centers across the state 
engage in diverse types of media-
tion, such as prisoner re-entry; parents 
and teens; elder mediation; workplace 
conflict; peace orders; neighbors; 
large-group facilitation for communi-
ty planning, environmental, and other 
issues; Individual Education Program 
(IEP) facilitation; and parenting-plan 
mediation (child access). 

As awareness of the power of 
mediation to resolve community con-
flicts has grown, so has the breadth 
of areas where mediation helps. The 
mix of types of mediation and con-
flict-resolution services varies from 
center to center. Some, such as Mid 
Shore Community Mediation Center 
(MSCMC) on the Eastern Shore, may 
find a significant percentage of their 
work in parenting plans (child access.) 

In one program, MSCMC mediators 
provide day-of-court mediations in 
Caroline County Family Court. Many 
of these cases are for unmarried 
parents who are not represented by 
counsel. Overall, reports Peter Taillie, 
Executive Director of MSCMC, 78 per-
cent of the cases MSCMC handles 
are for participants with household 
incomes of less than $30,000. What 
John Cambardella, Family Services 
Coordinator for Caroline County 
Family Court, likes best about the 
program, is that “parents who go to 
mediation with this highly successful 
program work together to find solu-
tions that work for them and their 
children. As a result, the agreements 
last, and they rarely need to come 
back to court.” 

Other centers receive a significant 
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portion of their mediation referrals 
from law enforcement or local State’s 
Attorney’s offices, typically selected 
matters where the participants will 
have ongoing interaction. They may 
be neighbors, family members, co-
workers, or friends. When partici-
pants in mediation hear each other 
and develop solutions that they have 
chosen, there is opportunity for last-
ing resolution, and further conflict 
may be prevented. 

Research in the field bears out the 
common sense of this approach. “We 
have reason to believe that these solu-
tions are long lasting,” noted CMM’s 
Lorig Charkoudian, citing a study 
from Baltimore City that “looked at 
homes to which there had been sev-
eral police calls for service before 
the mediation. This study found a 
substantial and statistically signifi-
cant decrease in calls for service after 
the mediation compared to a control 
group of conflicts in which media-
tion did not occur.” A second pub-
lished study, notes Charkoudian,” 
compared cases that were mediat-
ed to cases that were not mediated 
and found a statistically significant 
difference in the use of police and 
courts after mediation for the medi-
ated cases compared to those which 
were not mediated.” More data will 
be coming, as work in community 
mediation centers has become more 
data intensive. Charkoudian, who 
has a Ph.D. in economics, is known 
for, among many other qualities, her 
love of data. Community mediation 
centers statewide now have highly 
developed databases for tracking 
mediations. As the independent enti-
ties that they are, the community 
mediation centers will use these data 
in different ways, but many already 
have found the data to be highly use-
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ful in the operation and evaluation of 
their centers.

Other centers are working with 
youth — on cases referred through 
parents, schools, or Departments 
of Juvenile Justice — for medica-
tion with other youth or for media-
tion with parents on myriad issues 
such as attendance, behavior, school 
work, and fights. In many instances 
with teen mediation participants, 
trained teens serve as co-mediators 
with an adult, reflecting the com-
munity-mediation tenet that having 
a mediator at the table who reflects 
the age, gender, race, and/or eth-
nicity of the participants helps to 
facilitate communication. 

In a recent case on the Eastern 
Shore, an adult-and-teen pair of 
mediators went to a middle school 

for a case involving two young men 
in the seventh grade. These young 
men had been getting into it with 
each other since second grade, and 
the problems were escalating and 
getting them into trouble in school. 
They were both leaders in their school 
community. Friends of each were lin-
ing up behind them and egging them 
on. In mediation, they discussed, 
hesitantly at first, but courageously, 
the misunderstandings that had led 
each to believe that the other did 
not like him. They talked about the 
trouble they were getting into and 
the consequences of their misunder-
standings. They then brainstormed 
solutions about what they wanted 
to do about it and decided to invite 
the other into their sports and other 
activities and start their relationship 

over. They came up with solutions 
for what to do when people said 
things about the other. Weeks later, 
their parents reported, “Oh yeah, 
they’re friends now.” Simple stuff? 
Big impact. Schools and centers 
are developing creative collabora-
tions and looking at on-site conflict  
management for schools — for  
more productive alternatives to  
suspension and expulsion and for 
better solutions, which come from 
the people involved, for truancy. 
Community mediation centers are 
also providing conflict-management 
classes for youth (and adults) in 
various settings, further spreading 
the concept that learning to com-
municate and manage conflicts pro-
actively can be a highly productive 
alternative to violence.
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The prisoner-re-entry program 
is another arena where community 
mediation is serving an area of great 
need. Inmates may choose to medi-
ate prior to release, with parents, 
siblings, spouses, friends, or other 
potential support people. Volunteer 
mediators enter the prison setting 
in accordance with pre-established 
guidelines of the detention center or 
prison officials. Participants in the 
mediation may talk out past problems 
and make plans about housing, com-
munication, employment, substance 
abuse, parenting, or other issues of 
their choosing. The state and local 
agencies that partner with CMM and 
local community mediation centers 
are looking for ways to reduce high 
rates of recidivism, and studies have 

found that “‘strong family involve-
ment or support was an important 
indicator of successful reintegra-
tion across the board,’” including 
predicting successful employment, 
lower drug use, and lower levels of 
criminal activity.”Amy L. Solomon, 
Jeremy Travis & Michelle Waul, 
From Prison to Home: The Dimensions 
and Consequences of Prisoner Reentry, 
Urban Institute: Justice Policy Center 
(1999) (quoting the Vera Institute 
of Justice), available at http://www.
urban.org/pdfs/from_prison_to_
home.pdf (last visited Dec. 7, 2011). 

Results of follow-up research in 
Maryland into this relatively new 
use of community mediation reflect 
inmates’ and other participants’ 
reporting that they were readier for 

the inmate to come home; that the 
inmate reacted differently to conflict 
since using mediation and that, as a 
result of the mediation, the inmate 
had more hope for the future. (L. 
Charkoudian and S. Flower, Prisoner 
Re-Entry Mediation: Unlocking the 
Potential of Dispute Resolution in Tough 
Economic Times, DisPute Resolution 
14−16, 26 (2010). The communica-
tion that was facilitated in mediation, 
as well as the model of collabora-
tive conflict resolution that mediation 
provides, contributes to the potential 
for change. 

Quality assurance is a major focus 
of CMM and the local communi-
ty mediation centers. In addition to 
the 50-hour basic training required 
of all volunteer mediators in com-
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munity mediation centers, addition-
al advanced trainings are available 
from CMM for the diverse types 
of conflicts community mediators 
encounter. These include parent-teen-
mediation training, elder-mediation 
training, re-entry-mediation training, 
Parenting Plan-mediation training, 
IEP Facilitation Training, large-group 
facilitation, and conflict-management 
training. The Maryland Program for 
Mediator Excellence has now defined 
specific models of mediation current-
ly used in Maryland; CMM trains in 
the Inclusive Model. Volunteers with 
community mediation centers may 
obtain additional training in other 
models from other sources.

Beyond training requirements and 
opportunities, attention to quality 
assurance comes from the co-media-
tion format. By providing two media-
tors for most mediations and a highly 
intentional feedback process after each 
mediation, where co-mediators review 
their participation against comprehen-
sive skill and performance objectives, 
the format addresses both compe-
tence and continuous improvement. 
In addition, CMM offers a rigorous 
performance-based assessment pro-
gram. As set forth in the Ten Points, 
mediators in community mediation 
come from diverse backgrounds and 
accordingly bring a broad base of 
understanding and experience to the 
mediation process.

It is the power of highly trained 
and committed volunteers, and the 
support of the community, that make 
all of this ground-breaking work 
possible. While MACRO’s funding 
model provides significant financial 
support to community mediation 
centers through a grants program 
(based on factors such as the number 
of mediations conducted and demon-
strated adherence to the Ten Points), 

and governmental and judicial agen-
cies can provide targeted funding for 
particular types of mediation pro-
grams, community funding, through 
foundations and the contributions of 
other organizations and individuals, 
is also critical. 

Serving as a volunteer community 
mediator is a way to give back to the 
community and change the world, 
without making suggestions, giving 
advice, or telling anybody what to do. 
For legal professionals who choose 
to serve as volunteer mediators, it 
involves a way of being present for 
people, facilitating a clear process 
for self-determination, using strategic 
listening, and asking questions (open 
ended questions) to which you do not 
already know the answer. How free-
ing that can be! 

Contact your local community 
mediation center:

Allegheny County: Allegheny 
County Conflict Resolution Center; 
(301) 759-6658

Anne Arundel County: Anne 
Arundel Conflict Resolution 
Center; (410) 266-9033

Baltimore City: Community 
Mediation; (410) 467-9165

Baltimore County: Conflict 
Resolution Center of Baltimore 
County; (410) 663-7070

Calvert County: Community 
Mediation Center-Calvert County 
(443) 975-4973

Caroline, Dorchester & Talbot 
Counties: Mid Shore Community 
Mediation Center (410) 820-5553

Carroll County: Carroll County 
Community  Mediat ion;  
(410) 848-1764

Cecil, Kent & Queen Anne’s 
Counties: Community Mediation 
Upper Shore, Inc. (410) 810-9188

Frederick County: CALM, Inc. 
(410) 631-2256

Harford County: Harford County 
Community Mediation Program; 
(410) 638-4807

Howard County: Mediation and 
Conflict Resolution Center at 
Howard County Community 
College; (410) 772-4620

Montgomery County: Conflict 
Resolution Center of Montgomery 
County; (301) 942-7700

Prince George’s County: 
Community Mediation Prince 
George’s; (301) 952-4729

Rockville: Rockville Community 
Mediation Program; (240) 314-8316

Somerset, Wicomico & Worcester: 
Community Mediation Initiative at 
the Center for Conflict Resolution; 
(410) 219-2873

St. Mary’s County: Community 
Mediation Center of St. Mary’s 
County; (301) 475-9118

Washington County: Washington 
County Community Mediation 
Center; (301) 665-9262 

Ms. Jurrius is Youth and Family Services 
Coordinator for Mid Shore Community 
Mediation Center in Easton, Maryland. She 
may be reached at jurrius@hughes.net.
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Discourse on
Civil, Collaborative

Public Policy
ShoulD We MeDiate: if Not, Why? if So, hoW?
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By Craig Tipton distelhorst

Politics has become polarized. is this good or not? are strongly held 

philosophical positions more important to achieve or should there 

be alternative solutions? 

Civil, Collaborative

March 2012         Maryland Bar Journal        39  



40        Maryland Bar Journal           March 2012

On April 16, 2012, the Alternative 
Dispute Resolution Section (ADR) of 
the Maryland State Bar Association 
(MSBA) is going to have a 2012 elec-
tion year evening discussion among 
three nationally prominent Democrat, 
Republican, and independent panel-
ists in Annapolis. They will raise, but 
not debate, complexities of some of 
today’s major public issues. They will 
then discuss approaches to how to civ-
illy, collaboratively solve them.

Some years ago, working as the 
chief aide to a Congressman and as 
senior assistant for congressional rela-
tions for a member of the President’s 
cabinet, I worked with both Democrat 
and Republican members of Congress. 
Members of each party were good 
friends across party lines and the philo-
sophical spectrum. Today the parties 

are polarized. Members may know no 
more than the names of members of 
the other party. It is often considered 
treasonous to forge collaborative solu-
tions with members of the other party.

The challenge is reconciling (1) 
principle with (2) actually accomplish-
ing solutions. One-half of the country 
cannot agree with the other half. In 
the U.S. House of Representatives, 
one half of the Democrats voted to 
default on the nation’s debt. Almost 
30 percent of the Republicans did the 
same; and, that might have been 50 
percent if not for arm twisting by the 
Republican Speaker of the House and 
sweetening the legislation to that side.

Why? They could not have a civil, 
collaborative discussion with each 
other across the political isle and the 
philosophical spectrum.

In fact, much of the problem is 
our fault as voters. Members of both 
parties are scared to death to talk to 
someone of the opposite party. Both 
Democrats and Republicans are run-
ning in primaries against candidates 
who are urging votes against politi-
cians who have dared to talk with 
members of the opposite party.

As members of the ADR profession, 
we have a responsibility to bring our 
skills to the forefront to help devel-
op civil collaborative discussion (a) 
among us as citizens, (b) between citi-
zens and politicians, and (3) push for 
it among our politicians. 

Organizations such as MoveOn.org 
and Tea Party groups have taken posi-
tions that have been characterized as 
liberal or left wing vs. conservative 
or right wing. There are also intellec-
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tual think tanks that represent these as 
well as more centrist positions.

All of these organizations can con-
tribute to a civil, collaborative dis-
cussion on public policy issues. Not 
everyone on the right is stupid. Not 
everyone on the left is stupid. Why do 
intelligent beings come to entirely dif-
ferently held positions? 

Civil collaborative discussion may 
even lead to better solutions than 
sometimes mediocre compromises 
somewhere in between extreme solu-
tions. Many times ideas from the 
extremes may actually complement 
each other without any party giving 
up anything major. Getting all sides 
to intelligently defend their respective 
sides, challenge the reasoning of other 
points of view, while at the same time 
intellectually listening to the same 
from the other points of views may be 
very educational. 

While demanding our politicians to 
collaboratively discuss complexities 
of issues and potential solutions, we 
should do so ourselves. Those elected 
by us take their lead from us. We 
need to educate ourselves by learning 
the facts and then look for optional 
potential solutions from all sides to 
intelligently deal with those facts. I’ll 
use one of many major issues facing 
the country today (November 2011) as 
an example.

On November 1, 2011 the Democrat 
and Republican Co-Chairs of the 
President’s “Fiscal Responsibility 
Commission” (Commission), other-
wise known as the Simpson-Bowles 
Commission, testified before the bipar-
tisan Congressional Super Committee 
set up by Congress. The bipartisan 
Commission Co-Chairs testified that 
the country is on a razor thin edge 
of economic collapse in the not too 
distant future that could make our 
current economic situation look like a 

walk in the park (my words).
Commission Co-Chair Erskine 

Bowles, as former Chief of Staff for 
President Clinton, dealt with bud-
get negotiations between the White 
House and Congress. He said he 
accepted the Commission Co-Chair 
position from President Obama to do 
it for his grandchildren. As he got into 
it, however, he said he realized that he 
no longer was doing it for his grand-
children, or even his children; but, he 
was doing it for us today. He believes 
we are moving toward “the most pre-
dictable economic crisis” in history.

The President’s Commission devel-
oped (and reported in December 2010) 
a bipartisan majority agreement of 5 
Republicans, 5 Democrats, and one 
independent, including both the Chair 
and the then- Minority ranking mem-
ber of the Senate Budget Committee 
and the then-Chair of the House 
Budget Committee, plus the very lib-
eral #2 ranking Democrat in the Senate 
and a very conservative Republican 
member of the Senate. This civil col-
laborative discussion has made very 
little progress since then. About 38 (of 
100) members of the Senate, equal-
ly divided between Democrats and 
Republicans and 100 (of 435) members 
of House with 60 members of one 
party and 40 of the other have sup-
ported something in the range that 
the Commission recommended. Most 
don’t expect anything close to the 
Commission’s recommendation of a 
minimum $4 trillion 10-year deficit 
reduction plan during the 2012 elec-
tion year.

What are some of the main facts, 
on this one major issue, that only 
a civil, collaborative discussion is 
likely to achieve? These might help 
establish a roadmap for civil, collab-
orative discussions. 

One only has to look to the annu-

al federal budget submitted by the 
President to the Congress each year 
and/or those developed by the 
Congressional Budget Office. Over sev-
eral decades, as an ardent student of 
public policy as well as public finance 
economics, I review the federal bud-
get at the macro level each year. Each 
annual projection, published by the 
White House Office of Management 
and Budget, has a long-term projection 
chart and charts that show histori-
cal summary breakdowns of tax rev-
enues and expenditures. I will use fig-
ures from the President’s 2011 Federal 
Budget submission to Congress.

1. The last balanced budget 
in 2000, when Clinton was 
President, U.S. federal govern-
ment expenditures represented 
18.2 percent of all expenditures 
in the United States (GDP). 
The President’s 2011 budget 
projected that 18.2 percent to 
increase to 81 percent during 
the lifetimes of today’s younger 
children.

2. The growth comes primar-
ily from two areas of feder-
al spending: health care and 
annual interest paid on debt 
that has accumulated over the 
years. 

3. Combined, these two areas 
were projected to go from about 
6 ½ percent of all spending in 
the country (GDP) to 2/3’s of 
GDP. Projected health care costs 
were estimated to grow from 5 
percent to about 28 percent and 
the annual interest payments 
from 1.5 percent to about 38 
percent of GDP. 

4. Half of our debt is being 
financed from abroad, with our 
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largest creditor being China. 
That means half of our inter-
est payments are being sent to 
countries abroad rather than 
being spent in either the public 
or private sectors at home.

5. Add state and local govern-
ment expenditures and it is 
easy to see that practically all 
expenditures in the economy 
will be by the government. That 
is just from projected growth in 
programs already on the books. 
That is obviously impossible 
and the country’s economy 
would collapse prior to then. 

6. Federal budget projections were 
only fiscal year 2011 estimates 
by the White House. We have a 
hard enough time getting close 
on one-year projections. They 
do, though, point to the reason 
for and the challenge to have an 
early civil, collaborative discus-
sion on how to overcome what 
is problematic if we stay in a 
polarized grid lock. 

7. Without simultaneously both 
(1) agreeing to policies that 
promote growth and resulting 
employment in the short term 
and (2) planning fiscal sani-
ty for the longer term to give 
people and businesses the con-
fidence to spend now, neither 
may occur.

8. Along with policies support-
ing growth in the short term, 
there is widespread agreement 
among economists, across the 
philosophical spectrum, that 
there is also need for a mini-
mum of $4 trillion deficit reduc-
tion and some say as much as 
$6 trillion over the remaining 
portion of a ten-year period, 

by eventually increasing tax 
revenue or reducing growth of 
expenditures or a combination 
thereof. That is to stabilize out-
standing debt as a percentage 
of GDP so the debt does not 
negatively impact growth in the 
economy. 

9. Exploding federal health care 
costs, beyond that ten-year 
window, are by far the largest 
dollar and most difficult chal-
lenge to tackle. At the same 
Nov. 1 2011 Congressional 
hearing panel at which the 
President’s Commission 
Co-Chairs testified, Democrat 
Alice Rivlin (former head of the 
Congressional Budget Office, 
head of the White House Office 
of Management and Budget, 
and Vice Chair of the Federal 
Reserve) and Republican Pete 
Domenici (former Chair of the 
Senate Budget Committee), 
testified as Co-Chairs of the 
Debt Reduction Task Force of 
the Bipartisan Policy Center 
(founded by two former 
Democrat Senate Majority 
Leaders and two former 
Republican Senate Majority 
Leaders). They presented their 
November 2010 Task Force 
Report Medicare plan that com-
bined features from the fiercely 
fought plans that have been put 
forth by both the Congressional 
Republicans and Democrats. 
Rivlin/Domenici testified the 
Task Force plan was stronger 
through combining comple-
mentary features of both. On 
one of the most contentious 
issues in Congress, that should 
provide some basis for a civil 
collaborative discussion. 

10. An additional challenge 
is to achieve tax revenues. 
Regardless of how high the U.S. 
set tax rates in the past, we never 
achieved federal tax revenue 
that reached 21 percent of GDP. 
It’s reached over 20 percent a 
couple of times. The budget 
surplus when President Clinton 
was President in 2000, when 
federal expenditures were 18.2 
percent of GDP, reached rev-
enues 20.6 percent of GDP. The 
President’s Commission’s plan 
calls for achieving 21 percent. 

11. The Commission’s tax plan and 
the recommendations of many 
economists across the philo-
sophical spectrum theorize 
that, among other things, the 
form of our tax code is a major 
contributing factor preventing 
higher tax revenue from being 
achieved, even at higher tax 
rates. They called for simplify-
ing the tax code by removing 
all or almost all tax deductions 
which could then lower over-
all individual and business tax 
rates. Although there seems 
fairly uniform agreement that 
this should be accomplished, 
every tax deduction has a con-
stituent. It is considered polit-
ical suicide by many, maybe 
most, politicians to accomplish 
this. This is another major area 
that we ADR professionals 
could lend our neutral ADR 
skills to help break through 
with citizens and them in turn 
with their elected politicians.

12. Relative to how much deficit 
we can handle cumulatively 
year-in and year-out, some feel 
we need surpluses in strong 
economic growth years to pay 
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down deficits occurring during 
poor economic periods. Others 
feel that we may have annu-
al deficits that average longer 
term rate of growth in the econ-
omy, which some feel may be 2 
½ percent and others feel may 
be as high as 3 ½ percent annu-
ally. The theory behind the lat-
ter is that deficits growing the 
average rate of growth of the 
economy over time would keep 
the debt as a percentage of the 
economy stable. That may work 
as long as foreigners continue 
financing our cumulating defi-
cits at low interest rates. 

13. Regardless of who is right 
as to percentage of expendi-
tures, revenues, and deficits 
as a percentage of GDP, there 
are clearly some reasonably 
accepted parameters within 
which one can establish ADR 
goals of at least getting within 
whatever those are determined 
to be. That will be hard enough 
politically to achieve with the 
support of citizen constituents 
who elect the politicians. 

How do We do This?
Bipartisan groups are being set up 
across the country. No Labels, an 
example, officially announced itself 
on December 13 of last year, in 
front of 1100 people coming from 
across the country to hear Democrat, 
Republican, and independent speak-
ers support the effort. The speak-
ers included Governors, Senators, 
Congressmen, and Mayors of all per-
suasions. The group No Labels is aim-
ing to help discussion groups form 
in all 435 Congressional Districts in 
the country, has 150,000 individuals 
already involved and is aiming to 

get to one million during the 2012 
election year. It asks that even while 
keeping one’s political affiliation, 
that people and politicians put those 
labels aside temporarily to have 
civil, collaborative discussions on 
the important issues of the day, be 
they local, state, or national issues. 
It is also urging those involved to 
seek out their politicians of all par-
ties or independents and to invite 
them to sit down and talk with them, 
and then to try to engage competing 
politicians to come jointly to discuss 
issues with them. Whether during 
the primaries or during the general 
election, it is a great time to gener-
ate interest from citizens and pro-
vide forums where politicians would 
most likely take the opportunity to 
meet voters. Whether meeting as 
No Labels or some other gathering, 
these represent excellent opportuni-
ties for neutral ADR professionals to 
offer their voluntary ADR skills in 
helping facilitating these gatherings. 
If the ADR Section of the MSBA can 
be of assistance to match up MSBA 
ADR professionals with local groups 
to accomplish this, the ADR Section 
may be able to lend a hand. These 
are also excellent networking oppor-
tunities to help build your profes-
sional paying ADR business.

Finally, join us April 16 to listen 
to and ask questions of a civil, col-
laborative dinner discussion of three 
nationally prominent Republican, 
independent, and Democrat pan-
elists. The Republican is William 
Brock – a former U.S. Senator 
from Tennessee, U.S. Secretary of 
Labor, U.S. Trade Representative, 
and Chair of the Republican 
National Committee. The indepen-
dent is David Walker, former U.S. 
Comptroller General (Bill Clinton 
and G.W. Bush administrations), 

founder and CEO of the Comeback 
America Initiative, and a Co-Founder 
of No Labels. The Democrat who has 
been invited and expected to be on 
the panel, pending Congressional 
responsibilities, is Maryland 
Congressman Steny Hoyer, number 
two ranking Democrat in the U.S. 
House of Representatives (formerly 
majority leader and currently minor-
ity whip). The event is being held 
on a Monday night, which his office 
has told us is a safer night to avoid 
a Congressional vote. All three of 
these gentlemen know and have a 
high respect for each other and look 
forward to being on the panel with 
each other. It ought to be a great 
2012 election discussion in hearing 
their views on how we can have a 
civil collaborative discussion across 
party lines and the philosophical 
spectrum. Everyone in the MSBA  
is invited.
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By Mala Malhotra-ortiz

When Chief Judge Peter B. Krauser began 

developing the mediation program at the Court 

of Special Appeals (COSA) in 2009, his goal was 

to create the most successful state appellate 

mediation program in the country. After 2 years 

of operation, the Court of Special Appeals’ civil 

mediation program is well on track to meeting 

that goal.  

Mediation at Maryland’s Court of 
Special Appeals
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“The experience of our own trial 
courts and civil appellate media-
tion programs in other states sug-
gests that this new program offers 
the potential to resolve cases before 
the parties incur the expense and 
burden of preparing an appeal,” said 
Chief Judge Krauser. “Mediation pro-
vides an opportunity for litigants to 
devise solutions of their own accord. 
Because parties in mediation deter-
mine the outcome of their controver-
sy, mediated agreements have been 
shown to be more sustainable than 
court-mandated resolutions. Overall, 
we hope that this program will ben-
efit all Marylanders by improving 
outcomes, increasing the Court’s effi-
ciency, reducing the cost involved in 
appeals and, in general, improving 
access to justice.”

Program Background
In February of 2010, the Court of 
Appeals and COSA issued an 
administrative order that provides 
guidelines for the operation of the 
mediation program within COSA’s 
pre-existing prehearing conference 
program created and authorized by 
Maryland Rule 8-206.

Maryland’s Mediation and Conflict 
Resolution Office (MACRO) support-
ed the program by providing a grant 
beginning July 1, 2009, to develop and 
operate the mediation component of 
the pre-existing prehearing confer-
ence program. By July of 2011, the 
Administrative Office of the Courts 
began funding the program directly. 

Case Selection
Approximately 1,300 civil cases are 
filed annually with COSA. Most civil 
cases (with exceptions being juve-
nile causes, guardianships terminat-

ing parental rights, and applications 
and appeals by prisoners seeking 
relief relating to confinement or con-
ditions of confinement) are eligible 
for mediation. While cases may go to 
mediation upon request or consent 
of the parties at any stage prior to a 
final opinion and order of the court, 
cases are generally selected for medi-
ation shortly after the appeal is filed. 
Pursuant to Maryland Rule 8-205, 
upon initiation of an appeal, appel-
lants must file an information report 
with the clerk of the court. Office of 
Mediation staff reviews these infor-
mation reports to identify cases that 
may be appropriate for a mediation 
or prehearing conference. Relevant 
information includes the nature of 
the case, positions of the parties, 
continuing negotiations, prior media-
tions, willingness to mediate, and 
other factors.  The Office of Mediation 
oftentimes calls counsel or self-repre-
sented parties to have confidential 
discussions regarding the potential 
settlement of the underlying dispute. 
The case is then either advanced to 
appeal or recommended to the Chief 
Judge to be ordered to mediation or 
to a prehearing conference.

Since, in most cases, parties are 
not required to submit briefs or order 
transcripts until the mediation is 
completed, the savings could be sub-
stantial if settlements are reached 
at that time. Cases resolved prior to 
oral argument save additional public 
resources by decreasing the judicia-
ry’s workload. Mediations are com-
pleted, in most cases, within 60 days 
of the order to mediation. 

Mediation Process
Appeals are co-mediated by one 
retired judge and one attorney from 
the COSA Office of Mediation. The 

co-mediation model provides the 
advantage of having two perspec-
tives and often two styles of media-
tion working together and comple-
menting the session for the benefit of 
the participants. Further, the COSA 
mediator is able to provide continu-
ing support to the litigants in proce-
dural matters regarding settlements 
achieved during the appeal process. 
Oftentimes, for example, a settlement 
will require post-mediation telecon-
ferences with counsel to discuss prog-
ress of discussions, remand of the 
case, or stay of the appeal. The pro-
gram’s co-mediation model is based 
on the appellate mediation program 
in Arizona’s Court of Appeals for 
the Second Division (Tucson), which 
Chief Judge Krauser had identified as 
a successful program. 

The judge-mediators (including 
retired Circuit Court, COSA, and 
Court of Appeals judges) have prior 
mediation training and experience, 
including specialized training in 
appellate mediation. The office staff, 
including the director, the deputy 
director, and an attorney-mediator, 
conduct mediation screening and 
intake, pre-mediation negotiations, 
co-mediations, and post-mediation 
services. 

COSA mediators serve as neutral 
facilitators, generally using a facilita-
tive mediation approach. The media-
tors may also provide neutral case 
evaluation upon the request of the 
parties to help them consider pos-
sible outcomes of the appeal and 
explore possible terms for settlement. 
With very limited exceptions, all 
communications in the mediation, as 
well as any pre- and post-mediation 
communications with the Office of 
Mediation staff, are confidential. 

COSA mediations are provided 
without charge. All involved par-



March 2012         Maryland Bar Journal        47  

ties and counsel are required to par-
ticipate. The mediations are normally 
conducted at the Judicial Education 
and Conference Center in Annapolis 
and are scheduled for four hours. 

Mediation Statistics
From the program’s inception through 
December 31, 2011, the program con-
cluded 288 mediations and ordered 
mediation in 300 cases (12 of the 300 
cases ordered to mediation are cur-
rently pending). Overall, 69 percent 
(or 198 cases) were settled through 
mediation. The program achieved 
full settlement in 173 cases (60 per-
cent) of the total cases concluded. 
Out of the 288 concluded cases, 26 
(9 percent) resulted in partial settle-
ments, eliminating some issues and 
leaving those remaining to proceed 
through the appellate process.  

The primary legal areas of cases 
mediated during this period were 

domestic (30 percent), contracts (24 
percent), tort (13 percent), real prop-
erty/zoning (12 percent), foreclosure 
(10 percent), worker’s compensation 
(4 percent), estates and trusts (3.5 
percent), administrative (3.5 percent), 
and corporations (1.4 percent). 

Program Evaluation
While mediation has been provided 
for more than a decade in Maryland’s 
trial courts, there were initial ques-
tions about the value of mediation 
at the appellate stage. The program’s 
settlement rates and participant eval-
uations are indicating, however, that 
mediation is an appropriate and use-
ful service in many appellate cases. 

Information on state appellate pro-
grams gathered around the country in 
2009 suggests that COSA’s settlement 
rates are well above average. Our 
settlement rates compare favorably 
with the mediation programs that 

have been operating for over 15 years 
in other states. We are currently in the 
process of conducting a national sur-
vey to determine whether these statis-
tics are comparing “apples to apples” 
in terms of the other state appel-
late mediation program guidelines, 
screening methods, mediation mod-
els, and other relevant factors.  The 
results of this study will be presented 
at the American Bar Association’s 
Dispute Resolution Section Annual 
Conference in Washington, D.C., this 
April. Our hope is that the infor-
mation will help our program, and 
other similar programs, evaluate and 
improve our services. 

 For more information on COSA’s 
mediation program, go to the pro-
gram’s website at www.mdcourts.
gov/cosappeals/mediation or call the 
Office of Mediation at 410-260-3717.

Ms. Malhotra-Ortiz is Director of Mediation, 
Maryland Court of Special Appeals.
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  why          
  adr   
 works

By linda Sorg ostovitz

c
onsider the scenario that frequently presents 

itself in the family law arena. The parties have 

been married for twenty years, and have two 

children, 11 and 13 years of age. One of the 

parties’ children has been in private school for the entire 

school life while the other one goes to public school. Prior 

to the marriage, the wife owned a home which was paid 

off at the time of the marriage, but was actually sold during 

the marriage. When she sold the home she owned prior to 

the marriage, the proceeds of sale went into the acquisition 

of the current home, which is jointly titled and occupied by 

the husband, the wife and their two children. The husband 

is a government employee and has been for approximately 

thirty (30) years. He earns $200,000.00 per year. In addition, 

husband owns and operates a photography business as 

the result of which he has significant camera equipment. 

The wife is an engineer but when the parties had children, 

she left the work force and at present she only works on a 

part-time basis. In addition to the home in which they are 

currently residing, the parties have a 50 percent interest 

in a beach front property in Ocean City, Maryland with two 

other individuals. They own a boat worth $30,000.00 with 

$40,000.00 lien against it. The husband has a retirement 

as a result of his government employment consisting 

of a Thrift Savings Plan, worth $240,000.00, and a CSRS 

Annuity. The wife has a 401(k) as a result of her prior 

employment in the amount of $10,000.00. 
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The parties are still living under 
the same roof but are contemplat-
ing a separation and divorce. They 
are aware that when either of the 
parties might file a Complaint for 
Divorce, the Complaint would need 
to be served upon the other party, 
and that discovery requests in the 
form of Interrogatories and Request 
for Production of Documents will 
likely be served at the same time. The 
receiving party will need to file an 
Answer and will also likely propound 
his or her own discovery requests to 
the other side. Each party will have 
30 to 45 days within which to answer 
Interrogatories and produce docu-
ments in response. Shortly thereafter, 
the matter will be set for a Scheduling 
Conference at which time dates will 

be established by which the parties 
have to complete certain tasks and/or 
file certain documents including but 
not limited to designation of experts, 
discovery cut-offs, the filing of a Joint 
Statement of marital and non-marital 
property, the filing of a Joint Pretrial 
Statement, to name just a few. At a 
Scheduling Conference, if either party 
makes such a request, the system will 
schedule a Pendente Lite Hearing lead-
ing to a Master’s hearing and Report 
and Recommendation of a Master for 
a temporary Order on issues of cus-
tody, access, child support, use and 
possession of the family home, ali-
mony, and counsel fees. In the event 
that either party is dissatisfied enough 
with the Report and Recommendation 
of the Master, then that party has the 

right to file Exceptions within ten 
days, purchase a transcript of the pro-
ceeding, put into writing the errors 
allegedly committed by the Master, 
and then appear at a Hearing before 
a Judge approximately 45 to 60 days 
into the future to argue the mer-
its of his or her Exceptions. Should 
the Court be satisfied that an Order 
should be entered consistent with the 
Report and Recommendation of the 
Master, Exceptions will be denied and 
the Order will be entered. In the event, 
however, that the Judge decides that 
there should be further proceedings, 
he may refer the matter back to the 
Master for another hearing follow-
ing which that hearing’s Report and 
Recommendations would also be sub-
ject to the same Exceptions process. 
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In addition to a Pendente Lite 
Hearing, the parties will be required 
to attend one or more Settlement 
Conferences, usually with a retired 
Judge, in an effort to see whether their 
case can be settled without proceed-
ing to trial. In the event that process is 
not successful, then they will appear 
before the Court for a trial on the mer-
its at which time all issues that have 
not previously been finally resolved 
will be litigated. 

The Court has the power to award 
sole physical custody, shared physical 
custody, sole legal custody, and joint 
legal custody, child support, use and 
possession of the family home for a 
maximum of three years from the date 
of absolute divorce, an access sched-
ule, alimony, monetary award, sale 
of the home, and other jointly titled 
items, value and award of interests 
in the respective retirement accounts, 
counsel fees, expert fees, etc. 

In the event that this process is 
pursued through the Court system, 
it will likely take approximately 
four months to get to a Pendente Lite 
Hearing, another 45 to 60 days to get 
to an Exceptions Hearing, and prob-
ably close to 10 or 11 months, with 
case time standards, to get to a hear-
ing on the merits should that become 
necessary. During the course of that 
process, the parties may well need to 
hire experts to reduce the husband’s 
government annuity to present value, 
if there is an objection to an “if, as 
and when” distribution, to value the 
marital home, to value the boat, and to 
value the husband’s business (which 
likely will be limited due to personal 
good will), and photography equip-
ment. In addition, should the hus-
band take the position that the wife 
is voluntarily impoverishing herself, 
and that therefore income should be 
imputed to her, an expert to conduct 

a vocational evaluation may be neces-
sary. The wife will need to document, 
trace, and prove her non-marital inter-
est in the family home. Husband will 
need to establish and value the pre-
marital portion of his retirements. 

How much time, money and 
anguish is spent as a result of this pro-
cess? Almost one year, and $100,000.00 
easily. 

What is a court likely to do? With the 
above stated limited facts, the court is 
likely to award physical custody of 
both children to one parent and all 
things being equal, that would be the 
wife given the fact that she appears to 
be a stay at home mother. The court 
will also make an alternating holi-
days schedule and provide for sev-
eral weeks of vacation in the Summer. 
Joint legal custody will presumably 
be granted requiring both parents to 
make the major decisions affecting the 
children. Use and possession of the 
marital home will be awarded to the 

wife for a period of three years, after 
which the home will be sold and the 
proceeds divided equally after Wife 
receives the portion attributable to 
her non-marital contribution. Income 
would be imputed to the wife in the 
amount of $100,000.00. The court will 
run Child Support Guidelines using 
SASI CALC to arrive at a child sup-
port figure that takes into account 
the imputed income for the Wife. It 
may also decide that one child remain 
in private school and take that into 
consideration for child support pur-
poses. The boat will likely be sold 
and there will be a deficiency against 
both parties for the remaining amount 
of the lien that exceeds the selling 
price of the boat. Qualified Domestic 
Relations Orders will be needed to 
effectuate a rollover of $120,000.00 
from Husband’s Thrift Savings Plan 
to a plan the wife sets up, a rollover of 
$5,000.00 from wife’s 401(K) account 
into the husband’s account and a third 
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Qualified Domestic Relations Order 
will be entered providing that the 
wife will receive one-half (1/2) of the 
marital portion of the husband’s CSRS 
Annuity “if as and when” he receives 
it. The Ocean City property is an item 
about which the court can do nothing 
given the fact that there are addi-
tional owners on the property. The 
court would enter a Monetary Award 
for husband to pay wife a specified 
amount for her interest in the business 
and/or its assets. The court will deny 
alimony. 

We need to remember that before 
the court can enter any kind of an 
Order, the case needs to be filed. To 
be filed, the parties need grounds. 
Three out of five grounds in Maryland 
require them to be living separate and 
apart, the other two being adultery 
and/or cruelty of treatment which can 
be pursued even if the parties are still 
living together. Consequently, in this 
scenario where the parties are still liv-
ing together, unless they can establish 
adultery or cruelty of treatment, there 
is no capability to get a court’s resolu-
tion in any event.

So, Why does alternative 
dispute resolution Work? 
avoid This!!
In an ADR process such as media-
tion, the parties retain control of the 
outcome. As practitioners are aware, 
any hearing before a judicial forum, 
whether it be a Master or a Judge, is 
one in which control is lost. No matter 
how impressive the lawyering, when 
the attorney sits down after closing 
argument, the decision is absolutely 
out of the control of both the attorney 
and of the party. People therefore 
have the most significant issues of 
their lives decided by a Master or a 
Judge who only has a snapshot of the 

whole picture. The typical Master’s 
hearing is three (3) hours in duration. 
Contested divorce hearings may last 
several days but still only a small part 
of the relationships, assets, liabilities, 
and items of significance can be pre-
sented. Although any Judge or Master 
will do the best he or she can do, the 
reality is that at the end of the hearing, 
the recommendation or decision is 
made, the file gets closed, and the par-
ties are left to deal with the decision 
rendered by a virtual stranger. 

Contrary to what the court has the 
authority to decide, the parties may 
decide to trade off assets, to extend use 
and possession beyond three years, to 
waive interests in properties, so that 
the outcome they might fashion may 
look entirely different from that which 
a court may do. For instance, the par-
ties may determine that it is in their 
children’s best interest that they have 
a shared physical custody arrange-
ment and that the children alternate 
back and forth on a week to week 
basis. They may decide that although 
the wife owned a home and acquired 
some proceeds prior to the marriage 
that she is not going to make a claim 
of a non-marital interest in the current 
property. They could decide that if she 
waives an interest in the husband’s 
retirement account, she gets to keep 
the house free and clear. They may 
also decide that although the statute 
only provides for a three year period 
of use and possession, that the wife 
will have exclusive use and posses-
sion of the family home until the 
youngest graduates from high school. 
They may determine that although 
the court does not have wherewithal 
to address the property in Ocean City, 
that one party is going to buy out the 
other’s interest so that Ocean City 
has three owners. The court ordered 
sale of a boat which by necessity will 

cause a deficiency to the parties, may 
be handled in a manner where one 
party receives title to it, takes over the 
payments on it, and indemnifies and 
holds the other party harmless. In the 
interest of efficiency, they may also 
determine that instead of separating 
each and every retirement account, 
that they will just instead do the arith-
metic and roll sufficient money from 
one party to the other in order to 
equalize retirement accounts if that is 
in fact their goal. 

Additionally, while the court can-
not begin to address any of these 
issues unless or until suit is filed, and 
a suit cannot be filed unless there is 
a separation (except for adultery and 
cruelty), the parties get to take control 
over their issues and make the deci-
sions about all issues, even prior to the 
separation. 

Resolving disputes outside of liti-
gation saves money and anguish. It 
is an anguishing process to go into 
a courtroom scenario. It is not just 
the courtroom itself, but the process 
of getting there as well. Discovery 
is extraordinarily costly and difficult 
and causes people much consterna-
tion even before they ever step foot 
into a courtroom. Document requests 
that require the answering party to 
pull numerous records for the last five 
years are overwhelming. Interrogatory 
questions requiring detailed answers 
further exacerbate a bad situation, 
albeit necessary in the litigation arena. 
The costs associated with having to 
comply with Scheduling Orders, that 
cause people to have to spend money 
once a case is filed to be able to meet 
the deadlines set forth in a Scheduling 
Order are costs that people don’t 
always foresee when they enter into 
litigation. The parties who engage 
in Alternate Dispute Resolution, and 
depending upon when they begin 



March 2012         Maryland Bar Journal        53  

that process, will save themselves the 
costs and anguish associated with dis-
covery, more significant counsel fees, 
hearings, depositions, experts, and 
emotional costs. 

In an ADR arena, the parties are 
able to establish their own timetable. 
While generally speaking, the time-
table to acquire a hearing over the 
years has gotten less, the reality is 
that parties can attend mediation and 
get a resolution at any time they 
chose to. They are not forced to wait 
four (4) months for a hearing or oth-
erwise. When they are ready, and 
assuming they can get a scheduling 
conference with a mediator, they are 
free to resolve their dispute on their 
own timetable even before a court 
would have jurisdiction to address 
the issues. 

One of the most significant rea-
sons that ADR works and especially 
one that is prevalent in the family 
law arena is that there is some abil-
ity to preserve a relationship after 
the dispute is over. While men and 
women may cease to be spouses, 
they will never cease to be parents 

and grandparents. Consequently 
even though their marriage is over, 
their relationship continues because 
of children and grandchildren. I 
often refer to the scenario where it 
would be so nice if divorced spouses 
could actually sit next to each other 
in the venue which their child may 
marry or to be in a hospital waiting 
room when their first grandchild 
is born and be able to stand next 
to each other and enjoy that bliss. 
Certainly if one goes into a contested 
domestic case, evidence is present-
ed, testimony is elicited, arguments 
are made that can forever harm the 
relationship between the parties. 
Recognition of the fact that the rela-
tionship will continue beyond the 
end of “the case” is a strong motiva-
tor to have people engage in ADR to 
resolve domestic disputes. 

Overall, the population seems to 
have become wiser as a general state-
ment about how they use their resourc-
es. Additionally, people are much more 
educated with the use of the internet 
and all other sources of information 
that make them more familiar with 

the ADR processes. Consequently, 
there appears to be a more reasonable 
approach generally to the methodology 
by which cases are resolved. Creativity 
can flourish in the ADR arena. Almost 
any property resolution will be coun-
tenanced by the court, and most child 
related agreements will be approved, 
so long as they are in the best interest 
of the children. 

In addition, the system has put a 
significant push on ADR as the sys-
tem wants people to resolve their own 
cases. If you “have” to do it, make the 
participation worthwhile. 

There will still remain those indi-
viduals who want the fight. There 
will still be those cases that cannot 
settle because we have an unreason-
able party, an unreasonable lawyer, or 
other issues that are interfering. The 
vast majority of the people, however, 
have gotten the message that this is a 
process worth undertaking and it is 
economically and emotionally better 
for people to so engage. 

Ms. Ostovitz is a Partner in Silverstein & 
Ostovitz, LLC, located in Howard County, 
Maryland.
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  Adapting
Mediation to
      What Users 

         Want
By John Bickerman

The Problem with Mediation
My friend, Mariana, came to my office the other 

day. We’ve been friends for a long time. She’s 

the general counsel of an oil distributorship 

that’s been in business as long as the gasoline 

combustion engine has been around. Her com-

pany has weathered thick and thin and grown 

so it is now the largest distributor of gasoline 

from Richmond to Wilmington. In addition to 

distributing gasoline with its fleet of trucks, 

it owns gas stations along the I-95 corridor. 

Needless to say, Mariana has seen a wide vari-

ety of disputes, many of which have ended up 

in court, including workplace disputes, acci-

dents involving her company’s fleet of trucks, 

environmental and franchise disputes related 

to the gas stations the company owns, and an 

assortment of commercial-contract and insur-

ance-coverage disputes. In addition, Mariana 

recently went through a divorce. To say that 

Mariana has familiarity with the American legal 

system would be an understatement. She’s 

been a big supporter of mediation because she 

believes that collaborative processes are less 

expensive, lead to better long-term results for 

her company, and are far more effective in pre-

serving relationships than litigation. Lately, her 

faith in mediation has been shaken. Here’s what 

Mariana had to say in my office.
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“I thought I knew what media-
tion was. You know, I’ve been using 
it for years. But recently, I’ve been 
surprised and disappointed by the 
approach mediators have taken with 
my staff and me. Let me give you 
some examples.” 

“As you know Charlie and I have 
been married for twenty years. It 
wasn’t working out and we decid-
ed to call it quits. It was all very 
amicable. Our kids, Janet, 17, and 
Jeffrey, 15, are pretty well adjusted. 
They weren’t shocked, but it is an 
upheaval for them nonetheless. We 
have enough money, but we did have 
some difficult financial issues to work 
through, and we needed to decide on 
a custody arrangement that made 
sense for everyone. I insisted that 
my lawyer encourage his lawyer to 
use mediation. Well, the mediator the 
lawyers chose was more interested in 
transforming our relationship than 
in helping us with the nitty-gritty of 
a custody agreement, figuring out a 
fair support arrangement, or dealing 
with the other nuts-and-bolts finan-
cial issues.”

“We spent four sessions with the 
mediator, who couldn’t explain the 
state guidelines for support and had 
no clue about how our retirement 
could be handled. We both agreed 
she was totally useless. In fact, she 
acknowledged that she wasn’t very 
good with numbers. It was a huge 
waste of time and money, although 
it did cause Charlie and me to unite 
against the mediator.”

“I’m not saying that this style of 
mediation wouldn’t work for some 
other couple, but it was all wrong for 
us. Maybe it would’ve been appro-
priate in a continuing employment 
relationship. Charlie and I needed 
help and information on some very 
concrete logistical issues. We’re seeing 

a therapist to work through the issues 
we’ll have as co-parents. We didn’t 
hire the mediator to be our therapist.”

“Here’s another example. One of 
our drivers got into a bad accident 
involving one of our tanker trucks. 
We were at fault, so the only ques-
tion was one of damages. Well, the 
Court assigned us to a mediator who 
was a retired judge from another 
county. He listened to both sides and 
then announced in front of all of us 
what he thought the value of the case 
was and what we should pay. Well,  
it stopped the mediation in its  
tracks. We thought he hadn’t listened 
to our points and was dead wrong, 
but we still had to go through an 
expensive trial because the other 
side wouldn’t budge after his evalu-
ation. That type of style was all 
wrong and cost my company a lot of 
wasted time and money.”

“In a third instance, we were in a 
big environmental dispute with the 
EPA and the State Department of the 
Environment over an underground 
storage tank that was allegedly leak-
ing. We were willing to accept some 
responsibility, but we had only owned 
the gas station for less than a year, and 
the tank was forty years old. We got 
a mediator who was very pleasant. 
She constantly asked permission from 
us about the process and dutifully 
carried messages back and forth, but 
she was totally ignorant of allocation 
issues and couldn’t begin to help sort 
out how to construct a fair model of 
sharing liability among the parties. 
She just did not understand the legal 
and factual basis for conducting an 
allocation of liability. What we needed 
was someone with the appropriate 
background who, at the right time, 
would have prodded us toward a fair 
settlement, even if that meant putting 
out her own recommendation as a 

“straw man” for us to bargain against. 
All that this mediator wanted to do 
was facilitate our negotiations. We 
got along fine with the other side. We 
didn’t need a facilitator.”

Mariana’s frustrations are not 
unique and are emblematic of the con-
fusion in the dispute-resolution field. 
There is no clarity in what mediators 
do, and so consumers have no idea 
what style of mediation they are buy-
ing and whether it is what they want 
for their dispute. In the past, some in 
the field have tried to define media-
tion as one style and ban the rest. All 
of the models of mediation have merit 
in the right circumstances. 

require Informed Consent
There is an easy and obvious way 
to address the issue of clarity of 
services and ensure that parties are 
receiving the services they want. The 
State should require every mediator 
to disclose, in writing, the style of 
mediation that he or she practices, 
so that there will be no surprises. 
And, every mediation participant 
should acknowledge that he or she 
understands what the mediator will 
be doing and consent to the medi-
ator’s process, preferably also in 
writing. Other professions have the 
concept of “informed consent” and 
it’s time that the mediation field 
does, too. Moreover, under the lead-
ership of the Mediation and Conflict 
Resolution Office (“MACRO”), an 
agency of the State Judiciary, and 
the Maryland Program for Mediator 
Excellence (“MPME”), the State of 
Maryland has invested time in iden-
tifying the principal types of media-
tion styles in use in the State and 
has developed simple but thorough 
definitions. These definitions could 
easily be adapted to the informed-



March 2012         Maryland Bar Journal        57  

consent concept. It is time that the 
public knows what it is getting.

allow Participants to 
Choose the Process that 
Works for Them
It may also be time to ensure that 
there are no restrictions on media-
tion styles and revisit any restric-
tions that limit the way mediators 
can use all of their skills to discuss 
the merits of their cases. Maryland 
Civil Procedure Rule 17 restricts 
how mediators can practice in court-
appointed mediations in District and 
Circuit Courts. See Rule 17-102(d) 
(“Mediation means a process . . . 
without giving legal advice . . . .”), 
available at www.courts.state.md.us/
title17.html. These restrictions are 
out of step with what commercial 
parties expect and how mediators 
practice in non-court-appointed 
cases throughout the United States. 

A central tenet of mediation is self-
determination. As the 2005 ABA Model 
Standards of Conduct make clear, it is 
the participants and not the mediator 
who have the right to exercise control 
of the process design of the mediation. 
(Standard I. A.). This right to choose 
the process design should extend to 
the style of the mediator. Significantly, 
clients are demanding a different type 
of mediation than that for which most 
mediators are being trained. 

Research by the Task Force on 
Improving Mediation Quality of the 
American Bar Association Section of 
Dispute Resolution asked consum-
ers of mediation about what they 
perceived high-quality mediation 
to be. See ABA Section of Dispute 
Resolution, Task Force on Improving 
Mediation Quality: Final Report (Apr. 
2006−Feb. 2008), available at www.
abanet.org/dispute/documents/
FinalTaskForceMediation.pdf. The 
findings are compelling. Consumers 

expect mediators to be much more 
engaged in the entire mediation pro-
cess and to consider and address the 
parties’ expectations about the type 
of process they desire. Specifically, the 
participants in the Task Force research 
overwhelmingly wanted mediators to 
make suggestions and give opinions. 
Id. at 14. They also wanted media-
tors in a majority of their cases to 
give an analysis of the case, including 
strengths and weaknesses; to recom-
mend a specific settlement; to make 
predictions about the likely court 
results; and, very interestingly, to 
apply some pressure to accept a settle-
ment. Id.

Also, of great interest from the Task 
Force’s Final Report was the emphasis 
placed on participant input in design-
ing the process. “[S]ophisticated repeat 
mediation users wanted to have sub-
stantive input into the mediation pro-
cess itself.” Id. at 7. While Rule 17 has 
its historical roots and mediators who 
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are not attorneys should be welcome 
and encouraged to participate in the 
court program, participants should not 
forfeit their right to choose the media-
tion style that best fits their needs.

a Better Way:  
analytical Mediation
Analytical mediation gives voice to the 
Task Force recommendations because 
it places the participants in charge of 
designing the process and allows the 
mediator to adapt his or her style to 
use the techniques described above 
when they are appropriate.

Analytical mediation synthesizes 
many different mediator strategies. 
Its foundational principle is that the 
mediator adjusts his or her style based 
on the needs of the parties. Rather than 
a cookie-cutter approach, the analyti-
cal mediator uses the style best suited 
to the dispute at each moment of the 
process. The job begins the moment a 
party initiates contact and continues 
until there is a binding resolution or 
the parties reach an impasse and agree 
to cease negotiating. Preparation, con-
stant thought, and attention are its 
hallmark. Analytical mediation affords 
the mediator the greatest opportunity 
for creativity and maximizes the likeli-
hood that participants will achieve a 
durable and creative resolution that 
addresses their needs. 

Before Mediation Begins
Good mediation practice requires 
preparation — both for the parties 
and the mediator. Organizational 
conference calls identify information 
gaps that must be filled before parties 
can negotiate effectively. When gaps 
are identified, the mediator carefully 
tailors an exchange of information 
to provide, as efficiently as possible, 

only the information needed to nego-
tiate effectively. 

The analytical mediator meets 
with parties and their advocates in 
advance of any joint mediation ses-
sions. Through these meetings, he or 
she learns much more than one could 
from the written pages of the media-
tion statement. The parties may reveal 
facts relating to external constraints 
that influence behavior — for exam-
ple, that a corporate party is planning 
to file for bankruptcy. Its incentives to 
settle may not be based purely on the 
merits of the dispute.

Analytical mediation requires sen-
sitivity to circumstances. An initial 
meeting with parties is the time for 
listening and learning, not passing 
judgment on the merits of the dispute. 
Listening non-judgmentally to a story 
can have a cathartic effect on a party 
and allow the party to move forward 
and establish trust with the mediator.

Lastly, the analytical mediator may 
take an active role coaching the parties 
on how best to make their arguments 
to the other side. He or she may sug-
gest emphasizing certain arguments 

or proposing who should speak.

The Initial Sessions
Based on her preliminary work and 
with the assistance and consent of the 
parties, the analytical mediator sets an 
agenda and manages how the initial 
sessions will unfold. Joint sessions 
should be used strategically. If counsel 
communicate well, starting out with 
a joint session may be especially effi-
cient. However, opening statements 
should be abandoned if emotion is 
so high that little will be learned. Or 
the parties may already be intimately 
familiar with the facts and legal argu-
ments. In other cases, even with high 
emotion, parties may not be able to 
negotiate effectively until they have 
had a chance to confront the other side 
and express themselves. 

The style of mediation that the 
analytical mediator uses should fit 
the circumstances of the moment 
and adapt as the circumstances 
change. During the initial stages of 
having the parties together, the ana-
lytical mediator will adopt a facilita-
tive role. If the parties are sharing 
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information effectively during the 
joint session, the best role for the 
mediator is to shut up, get out of the 
way, and allow the communication 
to continue uninterrupted.

High levels of emotion interfere 
with effective communication. A 
party may become so emotionally 
overwrought that he or she may be 
unable to communicate or negotiate 
with other parties. When emotion is 
preventing information from being 
exchanged, the analytical mediator 
adjusts his or her style to become 
more active in repeating and restat-
ing key points. If the preparatory 
work has been done well, the ana-
lytical mediator should know the 
hot-button issues ahead of time and 
be prepared to control forcefully the 
exchanges between the parties. There 
is a fine line between allowing vent-
ing of emotions and having emotions 
overcome the rational processing of 
information or cause the other side 
to rise up in anger. Weighing the 
pros and cons of allowing parties to 
continue to exchange information in 
an emotionally charged setting or 
moving into caucus requires good 
judgment and experience.

On the spectrum between facilita-
tive and evaluative behavior, most 
mediators would categorize the tech-
niques described above as entirely 
facilitative. Nowhere has there been 
a hint of the mediator’s offering a 
judgment on the merits of a party’s 
position or the likely outcome if there 
is no settlement. In some cases, these 
techniques may be sufficient to allow 
parties to convey enough informa-
tion to each other that they are able 
to adjust their expectations and settle. 

But as the research from the ABA 
Task Force suggests, many cases 
require a mediator to do more, and 
a mediator owes it to the parties 

to be prepared to act accordingly. 
Analytical mediation recognizes 
when a particular style of media-
tion will fail and changes styles to 
address the needs of the parties. 
At first, the mediator may just try 
to coax the parties to continue the 
bartering process. Significantly, the 
analytical mediator will accompany 
his or her requests to change posi-
tions with a justification and, if nec-
essary, more aggressive challenging 
of positions and arguments. He or 
she may play “devil’s advocate” 
by suggesting alternative plausible 
interpretations of fact and law that 
may cast doubt on the strength of 
a party’s position. He or she may 
remind a party of the procedural 
difficulties it may face if the case 
goes to court or of the risk of facing 
a jury whose decisions are notori-
ously difficult to predict. 

Evaluative techniques may succeed 
in adjusting a party’s estimate of liti-
gation risk and may move the parties 
closer to settlement. Many attorney-
advocates may agree with the media-
tor’s assessment of the weaknesses 
of their client’s position and need the 
mediator to help convince their cli-
ent. Clients may also need to report 
to their superiors that the mediator 
raised serious weaknesses with their 
case that justify a substantial move-
ment toward settlement. 

In some difficult matters in which 
other techniques have failed, the 
mediator may need to be highly eval-
uative and directive to help parties 
make an informed decision about 
whether to settle the case or pursue 
litigation. The mediator may need to 
offer the parties a proposed settle-
ment that reflects his or her best 
guess at an amount that could settle 
the case. In many cases, a range of 
values for settlement may be entire-

ly fair and appropriate, given the 
imprecision of evaluating factual 
and legal uncertainties. Although 
this approach is highly evaluative, 
if the mediator has done his or her 
job, listened carefully to the parties, 
and closed the information gap, the 
mediator’s proposal often settles a 
case that the parties would be unable 
to settle on their own. 

Analytical mediation is neither 
purely facilitative nor purely evalua-
tive. Many might agree that a judge-
like prediction of outcomes resembles 
adjudication more than mediation 
and carries with it certain risks. But 
good mediation requires the abil-
ity to use evaluative techniques that 
will help parties assess their risks of 
not settling and provide them with 
the information they need to make 
informed decisions about their option 
to settle. To be most effective and 
give true meaning to party autonomy, 
a mediator must diagnose the rea-
sons negotiations fail and gauge the 
amount of intervention accordingly. 
Perception, intuition, flexibility, and 
adaptability are the touchstones of 
this approach.

It is long past time to move 
beyond internecine fights over the 
“right” mediation style or dictating 
practice rules for a field in the name 
of quality. Instead, what is needed is 
the recognition that good mediation 
encompasses many different styles, 
maybe all in the same mediation. 
Done well, mediation can achieve its 
promise of being a robust, creative, 
and imaginative way to resolve dis-
putes. The consumer deserves the 
right to know what he or she is buy-
ing and choose accordingly.

Mr. Bickerman is a full-time mediator and 
arbitrator and former Chair of the ABA 
Section of Dispute Resolution. He has 
taught classes at Georgetown and Cornell 
Universities.
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You have asked whether an attorney 
must enter into a written fee agree-
ment with a client, where an attorney 
represents a client in a matter to which 
a fee shifting statute applies, and col-
lects no attorney fees other than any 
recovery that may be awarded by the 
Court under the fee shifting statute. 
We believe that such an arrangement is 
not a contingent fee arrangement that 
must be in writing under Maryland 
Rule of Professional Conduct 1.5(c). 
At the same time, however, Rule 1.5(b) 
requires that the attorney explain the 
fee arrangement and any liability for 
expenses to the client, and it would 
be advisable for the lawyer to provide 
this information in writing.

Your question implicates subsec-
tions (b) and (c) of Maryland Rule of 
Professional Conduct 1.5, which state 
as follows:

(b) The scope of the representation 
and the basis or rate of the fee and 
expenses for which the client will 
be responsible shall be communi-
cated to the client, preferably in 
writing, before or within a reason-
able time after commencing the 
representation, except when the 
lawyer will charge a regularly rep-
resented client on the same basis 
or rate. Any changes in the basis or 

rate of the fee or expenses shall also 
be communicated to the client.

(c) A fee may be contingent on the 
outcome of the matter for which 
the service is rendered, except in 
a matter in which a contingent fee 
is prohibited by paragraph (d) or 
other law. A contingent fee agree-
ment shall be in a writing signed 
by the client and shall state the 
method by which the fee is to be 
determined, including the percent-
age or percentages that shall accrue 
to the lawyer in the event of set-
tlement, trial or appeal; litigation 
and other expenses to be deducted 
from the recovery; and whether 
such expenses are to be deduct-
ed before or after the contingent 
fee is calculated. The agreement 
must clearly notify the client of 
any expenses for which the client 
will be responsible whether or not 
the client is the prevailing party. 
Upon conclusion of a contingent 
fee matter, the lawyer shall provide 
the client with a written statement 
stating the outcome of the matter, 
and, if there is a recovery, showing 
the remittance to the client and the 
method of its determination.

Under this rule, a contingent fee 

agreement must be in writing under 
Rule 1.5(c), and contain a number of 
specified provisions. Otherwise, Rule 
1.5(b) requires the attorney to com-
municate the scope of the representa-
tion and the basis or rate of any fees 
or expenses within a reasonable time 
after representation begins, and Rule 
1.5(b) states that it is preferable, but 
not required, that such communica-
tion be made in writing.

Statutory fee shifting provisions are 
generally created where a legislature 
has identified a need for such fees to 
ensure that plaintiffs may be heard. 
As we stated in Opinion 85-74, with 
respect to fee-shifting under feder-
al civil rights statutes, “Congress, in 
providing for attorney’s fees in civil 
rights actions, has acknowledged the 
need to provide for attorney’s fees 
where potential plaintiffs are either 
unwilling or unable to bear the cost 
of enforcing their civil rights.” In that 
opinion we concluded that “the cre-
ation of such statutes is essential to 
the administration of justice,” and 
expressed the view that the Code of 
Professional Responsibility (which 
was in effect at that time) should not 
impose burdens on the exercise of the 
rights set forth in those statutes. Id. 
Like several other jurisdictions, we 
held that a defense attorney could not, 

Does an Attorney’s Agreement that He or She Will Only be 
Compensated if Fees are Awarded By a Court Under a Fee 
Shifting Statute Constitute a “Contingent Fee” that Must be 
in Writing?
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under DR5-101(a), propose to settle 
a case conditioned upon a plaintiff’s 
waiver of a right to seek such fees.

Shortly after Opinion 85-74, how-
ever, the Supreme Court in Evans v. 
Jeff D., 475 U.S. 717, 732 & n.19 (1986), 
affirmed a District Court’s decision 
to approve a settlement conditioned 
upon such a waiver. The Supreme 
Court did so because the right to 
seek attorneys fees under 42 U.S.C. 
§ 1988 belongs to the plaintiff, not 
the plaintiff’s attorney, and the plain-
tiff may therefore waive this right if 
the plaintiff chooses to do so. After 
Evans, a number of State ethics com-
mittees that previously had found it 
unethical to condition a settlement on 
waiver of a plaintiff’s statutory attor-
neys fees reversed their prior opin-
ions. See Connecticut Ethics Op. 97-31 
(Nov. 3, 1997); N.Y.C. Ethics Opinion 
1987-4 (May 13, 1987). We have not 
addressed the ethicality of such waiv-
ers since Evans or under Maryland 

Rule of Professional Conduct Rule 1.5, 
and that specific issue is beyond the 
scope of this opinion.

We do, however, begin with the 
premise, applied by the Supreme 
Court in Evans, that a claim for attor-
neys fees or expenses belongs—under 
at least some statutes—to the prevail-
ing party and not to the lawyer. In 
this sense, a client’s recovery of fees 
or expenses is a recovery to the client 
that is contingent on the outcome of 
the case. At the same time, there are 
significant differences between a tra-
ditional contingent fee and a statutory 
fee award. The terms of any statutory 
fee award will be governed by statute 
and court procedure, and any statuto-
ry fee award will be made on the basis 
of a judge’s determination of a fair fee, 
under those procedures. In addition, 
an award of attorneys fees will not 
reduce the amount that a client may 
otherwise recover, in the same manner 
as a traditional contingent fee. Given 

these distinctions, and our reluctance 
to impose burdens upon or discour-
age attorneys who represent clients in 
cases brought under fee-shifting stat-
utes, we do not believe that an attor-
ney who agrees to represent a client 
and whose sole compensation comes 
under a fee-shifting statute needs to 
enter into a contingent fee agreement 
under Rule 1.5(c).

At the same time, however, the 
attorney needs to fully explain to 
the client the basis for any poten-
tial fees and expenses at the outset 
of the representation, as required by 
Rule 1.5(b). In addition, Rule 1.5(b) 
expressly encourages attorneys to do 
this in writing to ensure that clients 
understand the fee arrangement at the 
outset.

The Committee hopes it has 
addressed your inquiry and thanks 
you for your interest. Our opinions are 
available on line at www.msba.org.
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Maryland Rule of Professional 
Conduct 6.1 states, inter alia, that “[a] 
lawyer has a professional respon-
sibility to render pro bon publico 
legal service.” The Rule sets forth 
the methods by which a full-time 
attorney can discharge her annual 
aspirational goal of fifty hours of 
pro bono service. It states that unless 
a lawyer is legally prohibited from 
doing so, free legal service should be 
provided to people of limited means 
and to charitable, religious, civic and 
other such organizations in matters 
designed to meet the needs of the 
indigent or when the organization’s 

resources would be significantly 
depleted if it had to pay standard 
legal fees. The rule recognizes that 
time may be devoted to activities to 
improve “the law, the legal system 
or the legal profession” and that a 
lawyer may discharge her pro bono 
responsibilities through the financial 
support of organizations that provide 
legal services to the indigent. The 
rule is aspirational only and spe-
cifically states that non-compliance is 
not a ground for sanctions.

I’m sure you have heard the gripe 
that no other profession is respon-
sible to render free services to its 
clients, patients or customers. While 
I don’t know if our aspirational 
responsibility is mirrored elsewhere 
in society, does it really matter? Our 
society is based not upon ethnicity, 
heritage, religion or race, but upon 
the Rule of Law. We are the primary 
promoters of that Rule and does 
not our stewardship require us to 
embrace the logic of pro bono ser-
vice? Perhaps it is an overstatement 
to claim that justice denied to one is 
justice denied to all. But if we are to 
serve (and our profession is nothing 
if not one of public service) must 
we not seek to ensure access to the 
benefits of the law to all who share 
our society? 

The recognition of our responsibility 
to those in need is nothing really new. 
The District of Columbia’s Comment 
to its version of the Rule states: “[It] 

incorporates the legal profession’s his-
torical commitment to the principle 
that all persons in our society should 
be able to obtain necessary legal ser-
vices…a lawyer’s pro bono services 
are sometimes necessary to assert or 
defend public rights belonging to the 
public generally where no individual 
or group can afford to pay…” 

Even if our responsibility to the 
dispossessed was not manifested in 
a Rule of Professional Conduct, pro 
bono service should be considered a 
privilege of our profession, a profes-
sion that holds a virtual monopoly on 
legal service. I doubt the outlook of 
Comment 3 to our own Rule can be 
denied; it states: “…personal involve-
ment in the problems of the disadvan-
taged can be one of the most reward-
ing experiences in the life of a lawyer.” 
We, who are charged with uphold-
ing and advancing the Rule of Law, 
should value our ability to bring to the 
indigent the access to justice to which 
we all aspire. 

The opportunities for pro bono ser-
vice are numerous and often com-
pelling.  I urge you to fulfill your 
professional responsibility by contact-
ing the Pro Bono Resource Center of 
Maryland or the Maryland Volunteer 
Lawyers Service. Visit their websites 
at http://www.probonomd.org or 
http://www.mvlslaw.org.

Glenn Grossman
Bar Counsel
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