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The Impact of Bankruptcy 
  on a Personal Injury Claim -  
Whose Claim is This, Anyway?

By Bud Stephen Tayman
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{
Your client has been injured and has suffered personal injuries. There are 

unpaid medical bills and possibly lost wages. After the injury has occurred 

but prior to any recovery and regardless of whether a personal injury 

lawsuit has been filed, the client files for bankruptcy under Chapter 7 

or Chapter 13. What happens to the claim? Does the client still get the 

recovery? Can you still represent the client in the personal injury claim? Can 

you still get paid if there is a recovery? This article addresses these issues 

as they occur in a bankruptcy case filed in a federal district court in which 

Maryland exemption law applies.
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Treatment of The  
Personal Injury Claim In  
The Bankruptcy Case
1. Property of the Bankruptcy Estate 
and Exemptions Generally
Under §541(a) of the United States 
Bankruptcy Code (the “Bankruptcy 
Code”), the filing of a bankruptcy case 
creates an estate known as the bank-
ruptcy estate. With exceptions not rel-
evant here, the bankruptcy estate con-
sists of all legal and equitable interests 
of the debtor in property as of the 
date the bankruptcy case is filed (the 
“Petition Date”). Bankruptcy Code § 
541(a)(1). The assets that comprise the 
bankruptcy estate are referred to as 
property of the bankruptcy estate. See 
generally Bankruptcy Code § 541. 

In a Chapter 7 case, a trustee is 
appointed and charged with the duty 
to liquidate property of the estate for 
the benefit of creditors. While a trustee 
is also appointed in a Chapter 13 case, 
that trustee does not generally liquidate 
non-exempt assets. However, a Chapter 
13 plan is often analyzed through the 
liquidation value of the case, which 
involves a consideration of property of 
the estate and the extent of [amount of?] 
exempt and non-exempt assets.

Property of the bankruptcy estate 
includes any personal injury claim pos-
sessed by a debtor as of, and on, the 
Petition Date. Any such claim is an 
asset of the Debtor on the Petition Date 
and becomes property of the bankrupt-
cy estate from the instant the bankrupt-
cy case is filed. It is irrelevant whether 
the claim is the subject of a pending 
personal injury lawsuit, is in the pre-
settlement or investigatory stage, or 
is wholly contingent or speculative. It 
is sufficient merely if the Debtor was 
involved in an incident prior to the 
Petition Date, regardless of whether 
personal injuries had already mani-
fested or may manifest in the future. 

Notwithstanding that all of a debt-
or’s interests in assets become property 
of the bankruptcy estate on the Petition 
Date, an individual debtor is entitled 
to exempt certain assets or specific 
values of assets from property of the 
estate pursuant to Bankruptcy Code 
§ 522(b)(1). Once the claimed exemp-
tions become allowed exemptions, 
the assets or values so exempted are 
no longer property of the bankruptcy 
estate and once again become property 
of the debtor. Until an exemption is 
allowed, the assets or values proposed 
to be exempted constitute property of 
the bankruptcy estate along with all 
other assets in the case.

2. The Maryland Personal Injury 
Exemption Statute
In a bankruptcy case in which Maryland 
exemption law applies, the proper 
exemption statute to use to exempt a 
personal injury claim is Courts and 
Judicial Proceedings Article (“CJP”) § 
11-504(b)(2). Since 2011, this exemption 
statute has been modified by the addi-
tion of CJP § 11-504(i). 

The General Assembly enacted 
new introductory language in CJP § 
11-504(b)(2) as well as a new subsec-
tion (i), effective on and after October 
1, 2011. The 2011 statutory changes 
provide that 25 percent of the debtor’s 
net recovery from a personal injury 
claim may be subject to execution on 
a judgment for a child support arrear-
age. These revisions appear to rep-
resent the General Assembly’s swift 
response to the holding in Rosemann 
v. Salisbury, Clements, Beckman, Marder 
& Adkins, LLC, 412 Md. 308, 987 A.2d 
48 (2010), that personal injury settle-
ment proceeds were not subject to 
execution on a judgment for child sup-
port arrearages owed by the injured 
parent. The 2011 revisions to CJP § 
11-504(b)(2) legislatively overrule this 

result to the extent of 25 percent of the 
net recovery from the personal injury 
claim. Net recovery is defined in sub-
section (i)(1). 

Maryland exemption law is ground-
ed in the Maryland Constitution, spe-
cifically Md. Const. art. III, § 44, which 
states that “[l]aws shall be passed by the 
General Assembly, to protect from exe-
cution a reasonable amount of the prop-
erty of the debtor” (emphasis added). 

Md. Const. art. III, §44 is the man-
date to the General Assembly to enact 
exemption statutes in Maryland. 
In furtherance of this mandate, the 
General Assembly enacted the first 
exemption statute by the Acts of 1861. 
The first personal injury exemption 
statute appeared in the Acts of 1904.

From the enactment of the first per-
sonal injury exemption statute through 
2011, there had been no express limita-
tion on the amounts exemptible under 
the personal injury exemption statute. 
The sole limitation was the require-
ment of reasonableness required by 
Md. Const. art. III, § 44. Except as nar-
rowly provided by the new subsection 
11-504(i), CJP § 11-504(b)(2) still does 
not contain a stated monetary exemp-
tion limit. As such, the exemption 
statute will be construed in light of 
the “reasonableness” requirement of 
the Maryland Constitution. See gener-
ally In re Butcher, 125 F.3d 238 (4th Cir. 
1997). As of the writing of this article, 
no bankruptcy case has interpreted 
the current version of the personal 
injury exemption statute.

CJP § 11-504(b)(2) is reprinted below 
with the germane portions of the 2011 
revisions in italics to distinguish the 
2011 revisions from the personal injury 
exemption statute that has been inter-
preted by the district and bankruptcy 
courts for the District of Maryland and 
the United States Court of Appeals for 
the Fourth Circuit.
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CJP § 11-504(b)(2), as modified by 
the new subsection 11-504(i), provides 
as follows:

§ 11-504. Exemptions from 
Execution.

(b) In General.- The following items 
are exempt from execution on 
a judgement:

(2) Except as provided in subsection (i) 
of this section, money payable in the 
event of sickness, accident, injury, 
or death of any person, including 
compensation for loss of future 
earnings. This exemption includes 
but is not limited to money pay-
able on account of judgments, 
arbitrations, compromises, insur-
ance, benefits, compensation, and 
relief. Disability income benefits 
are not exempt if the judgment is 
for necessities contracted for after 
the disability is incurred.

(i)(1) In this subsection, “net recov-
ery” means the sum of money to be  
distributed to the debtor after deduc-
tion of attorney’s fees, expenses, medi-
cal bills, and satisfaction of any liens 
or subrogation claims arising out of 
the claims for personal injury, includ-
ing those arising under:

(i)(2) Twenty-five percent of the net 
recovery by the debtor on a claim for 
personal injury is subject to execu-
tion on a judgment for a child support 
arrearage.

3. Operation and Constitutionality 
of the Maryland Personal Injury 
Exemption Statute
CJP § 11-504(b)(2) exempts claims or 
proceeds in regard to both bodily inju-
ries and non-bodily injuries such as 
emotional injury and mental anguish. 

The bankruptcy court and Fourth 
Circuit Court of Appeals decisions 
in In re Butcher and the U.S. District 
Court’s decision in Niedermayer 
v. Adelman clearly demonstrate the 
expansive scope and constitutional-
ity of the personal injury exemption 
statute. Three subsequent decisions by 
Judges Derby and Mannes provide the 
practical limiting parameters of the 
nuts-and-bolts interpretation of CJP § 
11-504(b)(2). 

In regard to bodily injury, CJP § 
11-504(b)(2) is intended to provide 
compensation to a debtor commensu-
rate with the injuries incurred. While 
the constitutional requirement of rea-
sonableness is ever present in the 
analysis of any amount proposed to 
be exempted under CJP § 11-504(b)(2), 
the amount to be exempted is not per 
se germane to the analysis. The com-
pensation will be reviewed against 
injuries incurred. The issue is whether 
the debtor is receiving a reasonable 
amount of compensation vis-a-vis his 
or her injuries.

The purpose of the personal injury 
exemption is to provide funds neces-
sary to compensate the debtor for 
injuries to his or her physical person, 
to make the debtor whole in the eyes 
of the law, and to restore human capi-
tal to the extent monetarily possible. 
Governor Plaza Associates v. Butcher, 
(In re Butcher), 125 F.3d 238, 241 (4th 
Cir. 1997) (Niemeyer, J.), aff’g 189 B.R. 
357 (Bkrtcy. D. Md. 1995) (Schneider, 
J.). In Butcher, the Fourth Circuit 
affirmed the bankruptcy court’s deci-
sion upholding the constitutionality 
of CJP § 11-504 (b)(2), notwithstand-
ing that the debtors were receiving 
an amount in excess of $4.5 million in 
settlement of a personal injury case. 
The creditor argued, inter alia, that 
CJP § 11-504(b)(2) was facially uncon-
stitutional under Md. Const. art. III, 

§ 44 and, alternatively, if the statute 
is constitutional, that exempting an 
amount of money in excess of $4.5 
million is per se unreasonable under 
the Maryland Constitution. 

The Fourth Circuit held that only 
reasonable compensation for personal 
injuries was exemptible under the per-
sonal injury exemption statute and 
concluded that the Maryland General 
Assembly would not have intend-
ed for unreasonable amounts to be 
exemptible under CJP § 11-504(b)(2) in 
the face of the reasonableness require-
ment of Md. Const. art. III, § 44. See 
Butcher, 125 F.3d at 241. The bank-
ruptcy court’s Butcher decision is note-
worthy for its interpretation of the law 
governing the operation of the per-
sonal injury exemption statute. Judge 
Schneider found a two-fold purpose of 
CJP § 11-504(b)(2). First, the statute is 
designed to prevent debtors and their 
families from becoming financially 
dependent upon the state. Second, 
and more fundamental, the statute is 
a legislative attempt to restore human 
capital and to preserve money that 
makes an injured debtor whole in the 
eyes of the law. Butcher, supra at 365, 
(quoting Niedermayer v. Adelman, 90 
B.R.146, 148 (D.Md. 1988)).

The personal injury exemption stat-
ute is not limited to claims or proceeds 
received on account of injuries solely 
to the physical person of a debtor. CJP 
§ 11-502(b)(2) also applies with equal 
force and effect to claims and pro-
ceeds received for emotional injury, 
mental anguish, and such other non-
tangible injuries to a human being. 
See generally Niedermayer, supra. The 
court found that when reviewing the 
entire Maryland exemption scheme, 
it was apparent that whether a claim 
for “injury of the person” is within the 
ambit of CJP § 11-504(b)(2) depends 
on whether the claim is for injury of 
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property of the debtor or whether 
the claim is for injury to the debtor’s 
person. If the injury is to the debtor’s 
person, it will be exempt under CJP 
§ 11-504(b)(2). Niedermayer, 90 B.R. at 
149. The court then determined that a 
personal injury claim is not a property 
claim. Id. 

4. The Hurst - Anderson - Hernandez 
Analysis of the Personal Injury 
Exemption Statute
Notwithstanding that in a Maryland 
bankruptcy case, an injured debtor may 
be found to be entitled to exempt a 
substantial financial recovery under the 
personal injury exemption statute with-
out violating the constitutional dictate 
that the amount of property exempted 
must be reasonable, the personal injury 
exemption statute is not without limita-
tions. As stated above, three bankruptcy 
court decisions provide the practical 
limiting parameters of the bankruptcy 
court’s interpretation of the extent of 
the exemption in regard to this routine 

but controversial area of bankruptcy 
practice. This analysis of the personal 
injury exemption statute has been uni-
formly accepted by all of the Maryland 
bankruptcy judges who have had occa-
sion to opine on the issues involved. See, 
e.g, In re Dobbins, 249 B.R. 849 (Bkrtcy. 
D.Md. 2000) (Schneider, J.) and In re 
Short, 2010 WL 4736209 (Bkrtcy. D.Md. 
2010) (Keir, J.). 

In September 1999, Judge Derby 
wrote two opinions that together 
restrict the scope of CJP § 11-504 (b)(2) 
such that amounts recovered for both 
prepetition lost wages and prepeti-
tion unpaid medical expenses are 
not exempt thereunder. In re Hurst, 
229 B.R. 89 (Bkrtcy. D.Md.1999); In 
re Anderson, Case No. 99-5-6749-SD 
(order entered Sept. 28, 1999) (unre-
ported). In In re Hernandez, 272 B.R. 178 
(Bkrtcy. D.Md. 2001), Judge Mannes 
adopted Judge Derby’s reasoning in 
Anderson and held that the amount of 
prepetition unpaid medical expenses 
was not exempt under the personal 

injury exemption statute. Id. at 180-81. 
The debtor in Hurst had a prepetition 

personal injury claim worth approxi-
mately $15,000, including prepetition 
lost wages of $12,000. The debtor pro-
posed to exempt $15,000 under CJP § 
11-504(b)(2). Judge Derby held that the 
prepetition lost wages were not exempt 
under CJP § 11-504(b)(2):

First, the debtor’s right to receive 
wages is a property right that is not 
exempt under CJP § 11-504 (b)(2). 
Under Niedermayer, only injuries to 
the debtor’s person are exempt under 
CJP § 11-504(b)(2). Hurst, supra at 91 
(citing Niedermayer, supra at 148–49). 

Second, CJP § 11-504(b)(2) does not 
expressly forbid attachment of money 
awarded for lost wages. Id. 

Third, had the debtor not been 
injured, but had worked and pos-
sessed unspent wages on the petition 
date, the unspent wages would not 
be fully exempt unless the debtor had 
room to exempt those wages under 
the remaining general exemption stat-
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utes, to wit: CJP §§ 11-504(b)(5) and 
(f). If the debtor would be able to 
fully exempt lost wages in an unlim-
ited amount under CJP § 11-504(b)(2) 
solely due to having been injured, the 
debtor would be receiving a windfall 
to which he or she would not have 
been entitled had he or she not been 
injured. Id. at 91–92.

In Anderson, the prepetition unpaid 
medical expenses were at least 
$34,500. On her exemption schedule, 
the debtor scheduled the value of 
her proposed exemption in the per-
sonal injury claim at $20,000. Judge 
Derby extended the Hurst rationale 
to apply to amounts included in the 
claim based on the prepetition unpaid 
medical expenses. As with prepeti-
tion lost wages, Judge Derby stated 
that, if the debtor were allowed to 
exempt amounts received for prepeti-
tion unpaid medical expenses, with 
those expenses being discharged by 
the bankruptcy proceeding, the debt-
or would receive a windfall at the 

expense of her creditors.” [Comment: 
There are no opening quotation 
marks.] Anderson, supra at 2. Judge 
Mannes more specifically added that, 
if the amount of prepetition unpaid 
medical expenses would be covered 
by CJP § 11-504(b)(2), the debtor’s 
windfall would be at “ the expense 
of those creditors who extended the 
medical care that made the recovery 
possible.” Hernandez, supra at 180.

5. Effect of Hurst - Anderson - Hernandez 
on Maryland Bankruptcy Practice
The Hurst - Anderson - Hernandez 
decisions have expanded the range 
of assets available for distribution to 
creditors in many bankruptcy cases 
with a personal injury claim. Under 
Hurst - Anderson - Hernandez, it may not 
be appropriate to exempt a personal 
injury action under CJP § 11-504(b)
(2). Bankruptcy counsel should now 
always consider the extent of prepeti-
tion special damages comprising the 
personal injury claim and provide for 

the exemption of those damages under 
the remaining general exemption stat-
utes, to wit: CJP §§ 11-504(b)(5) and (f), 
to the extent of exemption availability. 
To the extent special damages cannot 
be exempted under CJP §§ 11-504(b)
(5) and (f), those damages could be 
found to be nonexempt portions of the 
personal injury claim available for dis-
tribution to creditors. 

The amount exemptible for per-
sonal injury under CJP § 11-504(b)
(2) will likely always be determined 
on a case by case basis. As demon-
strated by Butcher, supra, it may be 
impossible to meritoriously challenge 
the amount proposed to be exempted 
for compensatory damages under CJP 
§ 11-504(b)(2) as being unreasonable 
and, thereby, unconstitutional. The 
same may not be said for special dam-
ages as a result of the Hurst - Anderson 
- Hernandez decisions. 

The practical result of Hurst - 
Anderson - Hernandez is that the debtor 
may be sharing the recovery from his 
or her personal injury claim with the 
bankruptcy estate. Often the trustee 
will seek to employ the Debtor’s per-
sonal injury attorney to prosecute or 
settle the claim for the benefit of both 
the debtor and the bankruptcy estate, 
with due regard for, and after serious 
consideration of, the possibility of a 
conflict of interest for the personal 
injury attorney. Alternatively, depend-
ing on the circumstances of the case, 
the trustee may determine that the best 
interests of the bankruptcy estate man-
date that he or she take over the pros-
ecution or settlement of the personal 
injury claim to ensure that the appro-
priate amounts thereof go to the bank-
ruptcy estate along with the remaining 
amounts going to the debtor.

Clearly, it is premature to predict 
the impact, if any, of the 2011 revi-
sions to the personal injury exemp-
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tion statute on the Hurst - Anderson 
- Hernandez analysis. 

On the one hand, an argument can be 
made on behalf of a debtor that, with the 
2011 revisions, the General Assembly 
has finally spoken and defined a single 
narrow exception of a claim to which 
the exemption does not apply, to wit: 
25 percent of the debtor’s net recovery 
from a personal injury claim now being 
subject to execution on a judgment for 
a child support arrearage. As such, had 
the General Assembly intended for lost 
wages and unpaid medical expenses 
to additionally not be subject to the 
exemption, it could have provided for 
those exceptions. 

On the other hand, an argument 
can be made on behalf of the bank-
ruptcy estate that, at no time since the 
inception of Hurst - Anderson in 1999 
through Hernandez in 2001, has the 
General Assembly seen fit to take the 
swift action it took to undo or overrule 
the result of those cases, as it apparent-
ly did in regard to Rosemann. As such, 
Hurst - Anderson – Hernandez reflect 
the intent of the General Assembly 
and are correctly decided. 

It appears certain, however, that 
arguments in regard to the impact, 
if any, of the 2011 revisions will now 
become a standard component in pro-
ceedings to resolve the issues related 
to the exemption of personal injury 
claims in bankruptcy cases in which 
Maryland exemption law applies.

What does this Mean For 
The Personal Injury attorney
All is not lost for the debtor’s per-
sonal injury attorney, although the 
filing of the bankruptcy case will alter 
relationships, responsibilities, and 
the authority to proceed in the first 
instance. Notably, the total personal 
injury claim is property of the estate 

until some aspect thereof becomes 
property of the debtor. This includes 
the portion of the claim for medical 
expenses. It also includes the por-
tion of the claim that otherwise could 
be allocated to the personal injury 
attorney as fees and costs. As such, 
there is no authority to disburse any 
of the claim proceeds for either medi-
cal expenses or the personal injury 
attorney’s fees and costs. Moreover, 
as of the Petition Date, the debtor no 
longer has the authority to prosecute 
and settle the claim.

The way this usually works in a 
Chapter 7 case is that the trustee will 
determine the best way to proceed. 
In the event the claim is deemed of 
inconsequential value, the debtor will 
simply be allowed to continue with 
it. In all other cases, however, the 
trustee will take steps to preserve the 
bankruptcy estate’s rights to receive 
its portion of any proceeds from the 
liquidation of the claim. 

While the trustee has authority to liti-
gate the personal injury claim, he or she 
has no authority to settle the claim. This 
does not mean that the claim cannot 
be settled. Rather, the settlement must 
be approved by the bankruptcy court 
before it is final. The trustee, therefore, 
has the authority to enter into settle-
ment negotiations and to recommend 
the approval of the settlement. 

Usually, the trustee will seek bank-
ruptcy court permission pursuant to 
Bankruptcy Code § 327(e) to employ the 
personal injury attorney as special coun-
sel to the estate to continue with the case 
so that a recovery is obtained, with the 
understanding that a later determina-
tion of the split of the proceeds between 
the debtor and the bankruptcy estate 
will have to be made. 

The bankruptcy court will routinely 
approve this employment as special 
counsel. The usual terms of employ-

ment will generally be a one-third 
contingency fee plus the reimburse-
ment of reasonable expenses. Most 
importantly, all fees and expenses of 
special counsel must be approved 
by the bankruptcy court pursuant 
to Bankruptcy Code § 330(a)(1)(A), 
prior to any payment’s being made. 
Therefore, [Comment: regardless of?] 
whether the trustee or special coun-
sel holds the claim proceeds pend-
ing approval and distribution, no 
funds may be paid to special counsel 
until the fees and expenses have been 
approved by the bankruptcy court. 
There are no exceptions to this.

While the same rules are operative 
in a Chapter 13 case, rarely does the 
Chapter 13 trustee take an active role 
in the liquidation of assets. A discus-
sion with the Chapter 13 trustee is 
essential prior to the personal injury 
counsel’s continuing with the repre-
sentation to ascertain the extent to 
which the matter will proceed. 

The foregoing describes the general 
rules applicable to the handling of per-
sonal injury claims in a bankruptcy 
case. It is not an exhaustive list. A per-
sonal injury attorney whose client is 
contemplating the filing of a bankrupt-
cy case or has filed a bankruptcy case is 
strongly cautioned to seek advice from 
a competent bankruptcy practitioner 
to avoid the pitfalls and problems that 
may result from proceeding in viola-
tion of bankruptcy law. Just remember 
that it is generally easy to work within 
the rules and procedures as long as 
those rules and procedures are known. 
Unfortunately, it is just as easy to run 
afoul of them as well. 

Mr. Tayman is member of the MSBA 
Consumer Bankruptcy Section Council and 
is board-certified in both business and 
consumer bankruptcy law by the American 
Board of Certification. He maintains offices 
in Greenbelt, Maryland, and may be 
reached at btayman@taymanlaw.com.
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the Means test in  
chapter 13 after

Hamilton v. lanning 
and 

JoHnson v. Zimmer
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By richard S. Stolker

In a case under Chapter 13 of 

the Bankruptcy Code, a debtor 

submits a Plan to pay his or her 

creditors over a period of time, 

typically three to five years. As 

a rule, the funding for creditor 

repayment is based on anticipated 

future earnings. A debtor must 

submit a schedule of income and 

expenses that suffices to pay 

certain ordinary and reasonable 

expenses of maintaining a 

household and paying for 

necessaries, and provides for at 

least partial payment of creditors 

over time.
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When the Bankruptcy Code was last 
overhauled in 2005, Congress required 
that debtors utilize a “means test” to 
calculate their disposable income. The 
means test is based on the debtor’s 
recent earnings over the six-month peri-
od preceding a bankruptcy filing. At 
the same time, a debtor must use his or 
her “projected disposable income” -- a 
future-looking concept -- to ascertain 
the funding of the Plan. For debtors 
with fairly steady income, the forward- 
and backward-looking calculations 
were not much different. But for debt-
ors whose income fluctuates, as for 
example persons who recently lost their 
jobs, became separated or divorced, or 
whose income fluctuates with the sea-
son or the economy, pre- and post-bank-
ruptcy income may differ significantly.

While funding for a repayment plan 
is based on a debtor’s “projected dispos-
able income,” Congress curiously did 
not define that term in the Bankruptcy 
Code nor in the 2005 revisions to the 
Code. The term “disposable income,” 
central to the means test, is defined as 
the debtor’s current monthly income 
less amounts necessary for maintenance 
and support and certain other qualify-
ing expenses. Current monthly income 
(“CMI”) is defined as one’s average 
gross income during the six month 
period prior to bankruptcy. Whether 
CMI is above or below the median 
income for a similar size household in 
the debtor’s state of residence, plays 
an important role in determining one’s 
eligibility to file “straight” bankruptcy 
(under Chapter 7) as well as calculat-
ing current monthly income. (A below-
median-income debtor may deduct all 
expenses reasonably needed to main-
tain and support him- or herself, while 
an above-median-income debtor may 
only include certain specified expenses 
in that calculation.)

Hamilton v. Lanning
The case of Hamilton v. Lanning, 
130 S.Ct. 2464 (2010) presented the 
Supreme Court with a rather funda-
mental question of statutory interpreta-
tion. In determining future funding of 
a Chapter 13 plan, did Congress intend 
that a debtor’s income be measured 
strictly by his or her earnings dur-
ing the preceding six-month period? 
Such a mechanical approach can yield 
anomalous results, as where a previ-
ously steady earner has lost his or her 
job or experienced a business failure, 
precipitating a bankruptcy filing. Or 
did a court have authority under the 
Bankruptcy Code to adjust the Chapter 
13 plan funding based on anticipated 
future income rather than on strictly 
applying a debtor’s historical income?

In Lanning, the debtor’s regular 
income in the six months before filing 
bankruptcy was bolstered by a one-
time buyout from her former employ-
er. Post-filing, her earnings from a new 
position would be far less. She pro-
posed a payment to creditors – based 
on current rather than past income 
– of $144 per month for five years. But 
the bankruptcy trustee contended that 
the statute required her to calculate 
a repayment plan based on so-called 
current monthly income, averaging her 
past six months income -- including the 
buyout -- which would yield a monthly 
payment of $756 for five years, a dif-
ferential of $36,720 over the life of the 
proposed plan. 

The bankruptcy court approved the 
$144 per month plan, reasoning that the 
statute’s requirement that the plan be 
based on projected disposable income 
required a future-looking analysis. The 
Tenth Circuit affirmed. In an 8-to-1 
decision (with Justice Scalia dissent-
ing), the Supreme Court affirmed the 
lower courts. The majority noted that 
where a debtor’s disposable income is 

higher in the pre-bankruptcy period 
than would be anticipated over the life 
of the post-filing plan, a mechanical 
approach mandating payments based 
on a level of income that no longer exist-
ed would produce “senseless” results. 
In response to the trustee’s suggestion 
that a debtor could avoid such a harsh 
result by deferring the bankruptcy fil-
ing, the court noted that many potential 
debtors file for bankruptcy protection as 
a last option, only when they are “one 
step from financial Armageddon.” 

The Court approved a common 
sense guideline for determining what 
constitutes “projected disposable 
income” in such circumstances. The 
calculation begins by determining 
disposable income, based upon the 
debtor’s recent earning history during 
the six months before filing. If there 
no significant change in the debtor’s 
income is expected after filing bank-
ruptcy, nothing more need be consid-
ered. But where special circumstances 
are present, the repayment plan should 
account for changes in the debtor’s 
income or expenses that are known 
or virtually certain when the plan is 
before the Court for consideration. 

Johnson v. Zimmer
Recently, on July 11, 2012 the United 
States Court of Appeals for the Fourth 
Circuit, which includes Maryland, 
decided Johnson v. Zimmer. The Court 
considered how to calculate the means 
test in situations where the size of one’s 
household varies from time to time, 
such as when separated or divorced 
couples have split custody arrange-
ments, or where a child attends a resi-
dential school outside the family home. 

In Johnson, the debtor and her ex-
husband shared custody of two minor 
sons and shared the children’s expens-
es on a roughly equal basis. In addi-
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tion, the debtor’s current husband 
had three children who resided in the 
household half-time. In calculating the 
means test, the debtor listed a house-
hold size of seven (two adults and five 
children). A creditor (the ex-husband) 
objected, contending that the calcula-
tion overstated the true household size 
and thereby exaggerated the debtor’s 
household expenses. 

After observing that the Bankruptcy 
Code does not define the term “house-
hold,” the bankruptcy court consid-
ered three different approaches to cal-
culating household size: “Heads on 
beds,” an approach deriving from the 
Census Bureau’s practice of counting 
everyone who occupies a household 
on a particular measuring date; an 
“income tax dependent” approach, in 
which all persons who are or could be 
claimed as dependents on the debtor’s 
tax return are counted; and an “eco-
nomic unit” approach that counts the 
number of persons in the household 
who collectively function as a single 
economic unit by intermingling their 
income and expenses. The bankruptcy 
court adopted a variant of the eco-
nomic unit approach by calculating 
the average number of persons who 
resided in the household, and then 
rounding the result (4.59 persons) to 
the next highest integer, resulting in a 
household size of five. 

The Fourth Circuit affirmed, based 
partly on the recognition in Hamilton v. 
Lanning that the sometimes imprecise 
provisions of the Bankruptcy Code 
are to be applied with flexibility and 
common sense. In the case before it, 
the Court reasoned that counting each 
child as a full household member 
despite only spending part of the time 
living in the household, would result 
in overstating the anticipated expense 
attributable to each such child. Such an 
approach would be inconsistent with 

the objectives of the Bankruptcy Code 
to fairly estimate the amounts reason-
ably needed to be expended for house-
hold members who are present only 
part of the time, and would understate 
the disposable income available to sat-
isfy creditors’ claims. 

The Court likewise rejected the 
income tax dependent model as tend-
ing to understate the household size. 
For example, that approach would not 
permit a debtor to include children 
who reside in the household but who, 
by agreement with the ex-spouse, are 
not claimed by the debtor as tax depen-
dents. The tax dependent method 
also would exclude persons such as a 
cohabiting fiancé or live-in elderly rela-
tives, who reside in the household but 
who do not meet the Internal Revenue 
Code definition of a dependent.

The Court thus concluded that 
Congress’s lack of precision in draft-
ing the household-size language of the 
statute should be viewed as deferring 
to the bankruptcy courts a case by case 
determination of household size based 
upon circumstances such as the aver-

age number of household residents 
and the extent to which such residents 
are financially interdependent. 

Conclusion
Household size, which at first might 
seem to have little connection to the 
relief sought by a bankruptcy petitioner, 
actually is central to determining a pro-
spective debtor’s eligibility to file for 
relief under Chapter 7, and likewise 
to the funding of a repayment plan in 
a Chapter 13 case. Whether Congress 
deliberately left this important area of 
the law largely undefined is a matter for 
speculation. In the real world courts and 
practitioners do not have the luxury of 
musing, but instead must fashion work-
able solutions to issues presented by 
the parties. In Hamilton v. Lanning, the 
Supreme Court has authorized bank-
ruptcy courts to apply the statute with 
a degree of flexibility and practicality.

Mr. Stolker is past Chair of the MSBA 
Consumer Bantruptcy Section. He may be 
reached at rstolker@stolker.com.
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By richard london

I. Introduction
Recent developments, both of a legal and non-legal nature, 
require consumers and bankruptcy attorneys to give care-
ful attention to how they will treat secured automobile 
loans in bankruptcy.

The legal developments result from the Maryland Court 
of Appeals’ decision in Ford Motor Credit Company, LLC v. 
Roberson, 420 Md. 649 (2011), which responded to a ques-
tion certified by the United States Bankruptcy Court for the 
District of Maryland. The non-legal considerations result 
from the current economic climate, with financial issues 
encountered by debtors who become insolvent and need 
to consider their bankruptcy options. 

Secured

Developments

Concerning

Car Loans
in Bankruptcy:

The Demise of the 
Fourth Option in 
Chapter 7
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Considerations
An individual who is insolvent may 
consider bankruptcy as a way to dis-
charge his or her debts and obtain a 
fresh start. The unsecured debts will 
be discharged in a Chapter 7, or reor-
ganized in a Chapter 13, bankruptcy. 

With respect to any debtor-owned 
vehicles that are financed by credi-
tors that loaned money to the debtor 
to purchase the vehicle and obtained 
a secured interest in the vehicle to 
secure repayment of the loan, the 
debtor will need to decide if he or she 
can afford the vehicle and it is worth 
keeping, or if he or she will simply 
return it to the creditor.

Secured automobile loans are treat-
ed slightly differently under Chapters 
7 and 13 of the Bankruptcy Code. 
While there are still some circumstanc-
es where the terms of the loan can be 
modified in a Chapter 13 bankruptcy, 
the debtor will still have to maintain 
payments. In a Chapter 7 bankruptcy, 
the bankruptcy code provides three 
options for the debtor.

Financial Climate
Most bankruptcy cases are being filed 
under Chapter 7. In prior years, there 
was more emphasis on Chapter 13, 
when debtors were attempting to hold 
on to their residences and reorganize 
their debts. However, due to depressed 
property values, debtors are less likely 
to file under Chapter 13 to try to hold 
on to properties that are “underwater.” 

1. Bankruptcy statistics are recorded 
on the website for the U.S. Bankruptcy 
Court for the District of Maryland. In 
2011, there were 20,132 cases filed under 
Chapter 7 and 4,724 cases filed under 
Chapter 13. The clerk’s office advised 
the writer that, as of the end of August 
2012, 185 of the Chapter 13 cases filed 
in 2011 had converted to Chapter 7. 
Accordingly, approximately 82 percent 

of the bankruptcy cases are resolved 
under Chapter 7, and the remaining 18 
percent under Chapter 13. 

2. There has been a trend recently 
for debtors to concentrate on paying 
their credit card bills and their auto-
mobile loans on a current basis and 
fall behind on their other obligations. 
Consumers in bankruptcy will want 
to hold on to their vehicles more than 
ever, since they need their cars to get 
to work or find employment.

Per a press release from TransUnion 
on March 29, 2012:

Recent updates to a key 
TransUnion study found that in 
2011 consumers were more like-
ly to pay their auto loans before 
their credit cards and mortgages. 
This insight was gained through 
TransUnion’s Payment Hierarchy 
study update, which also found 
that the divergence in payment 
patterns -- where consumers are 
increasingly apt to pay their credit 
cards before their mortgages -- has 
continued for four straight years.

“The reversal in payment pat-
terns between credit cards and 
mortgages has been well docu-
mented, but our findings were illu-
minating because it had not been 
previously clear that auto loans 
were considered a higher prior-
ity by consumers than both credit 
cards and mortgages,” said Ezra 
Becker, vice president of research 
and consulting in TransUnion’s 
financial services business unit. 
“With unemployment remaining 
high and real estate values remain-
ing stagnant or further depreciat-
ing, consumers continued to pay 
their credit cards ahead of their 
mortgages. However, the impor-
tance of their auto loans appears to 

have trumped even the value they 
place on their credit cards.”

TransUnion Payment Hierarchy Study 
Finds Consumers Paying Auto Loans 
Before Credit Cards and Mortgages, 
Marketwire (March 29, 2012), 
http://newsroom.transunion.
com/press-releases/transunion-
payment-hierarchy-study-finds-
consumers-0867903.

These trends suggest that the most 
significant issue for consumers with 
secured vehicle loans in bankruptcy 
will be a heightened emphasis on 
keeping cars in Chapter 7 cases.

II. debtors’ options
With respect to the treatment of 
the secured automobile loan, the 
Bankruptcy Code provides that the 
debtor can: (1) surrender the secured 
property back to the secured creditor 
and walk away without further per-
sonal liability, or, if the debtor wants 
to retain the vehicle, (2) purchase 
(“redeem”) it for its value, or (3) reaf-
firm the debt with the creditor and 
continue to pay for the vehicle. As 
will be discussed in this article, the 
common practice for bankruptcy prac-
titioners in Maryland was to proceed 
under a fourth option, which was to 
“retain and pay” rather than enter into 
a formal reaffirmation. This choice 
will need to be reconsidered in light of 
the Roberson decision.

The Bankruptcy Code requirement 
for a reaffirmation agreement is found 
in Section 521(a)(6), which incorpo-
rates Section 524(c). As explained in 
Roberson:

A reaffirmation agreement . . . , is 
an agreement between a holder of 
a claim and the debtor, the con-
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sideration for which, in whole or 
in part, is based on a debt that is 
dischargeable in a case under the 
Bankruptcy Code. An enforceable 
reaffirmation agreement makes a 
debtor remain personally obligated 
after discharge for a debt which 
is otherwise dischargeable. (1B 
Bankruptcy Service Lawyers Edition 
§ 10A:238 (Thomson Reuters 2010) 
(footnotes omitted).

Ford Motor Credit v. Roberson, 25 
A.3d 110, 111 at fn2.

It should be noted that there are 
cases in which a reaffirmation agree-
ment is entered into but still may not 
be approved by the court. In such cir-
cumstances, the reaffirmation agree-
ment is not effective. But if the debt-
or has otherwise properly taken the 

required steps for entering into and 
filing the agreement, prevailing case 
law provides the debtor may retain 
possession if the debtor does not oth-
erwise default. See In Re Chim, 381 
B.R. 191 (Bkr Md 2008).

 

III. Creditors’ Issues 
In a Chapter 7 case, the debt that the 
debtor owes to the secured lender for 
financing the acquisition of the vehicle 
is discharged. There is no requirement 
that the debt be repaid. However, the 
security interest in the vehicle remains 
in place. The secured lender’s lien “rides 
through” bankruptcy. Therefore, subject 
to the automatic stay, and other bank-
ruptcy conditions, the secured creditor 
will be able to enforce its security inter-
est in the vehicle if the debtor does not 
perform the debtor’s obligations.

In the instance of surrender, the 
creditor takes the vehicle and foreclos-
es on the vehicle to enforce its security 
interest. There is no further collection 
activity on the debt that is discharged. 
In a redemption situation, the credi-
tors pay the value of its security inter-
est, which is the value of the vehicle. 
Any excess balance doe on the loan 
is discharged just like it would have 
been had the creditor repossessed and 
sold the vehicle to satisfy the security 
interest. In the reaffirmation option, 
the debtor will reaffirm his or her per-
sonal liability on the obligation, and if 
there is a default after the bankruptcy 
case is over, the debtor would be liable 
for potential balance remaining after 
the vehicle is repossessed and sold. 

The so-called fourth option is an 
attempt to keep the vehicle by continu-
ing to make the payments but not being 
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exposed to potential post-discharge 
deficiency liability if there is a default 
in the future, and the proceeds of the 
vehicle sale do not bring enough to sat-
isfy the balance owed on the obligation.

Creditors do not like the fourth 
option, even though on the surface 
they are receiving current monthly 
payments on the subject account.

The creditor is concerned that the 
fourth option is basically a “non-
recourse” loan that a vehicle lend-
er would not otherwise make. The 
debtor may drop its comprehensive 
and collision insurance coverage and 
may not be as conscientious in the 
care and maintenance of the car. If 
the repairs and maintenance become 
expensive, the debtor can walk away. 
Additionally, the debtor may stop 
making payments and avoid the cred-
itor’s efforts to repossess the vehicle, 
driving it “for free,” until the creditor 
is able to exercise its rights of reposses-

sion. If the debtor had liability, there 
would be more incentive to maintain 
payments, preserve the secured prop-
erty, and not delay creditor efforts. 

These creditor concerns led in 
part to automobile lenders’ lobbying 
Congress to tighten up the obligations 
put on debtors in Chapter 7 cases.

The 2005 amendments to the 
Bankruptcy Code were designed to 
clarify the requirements placed on the 
debtor and better protect the secured 
creditor in these matters. 

Certain creditor relief provisions 
were added to Sections 362 and 
521 of title 11 by the Bankruptcy 
Abuse Prevention and Consumer 
Protection Act of 2005 (“BAPCPA”). 
Pub.L. No. 109-8, 119 Stat. 23 (2005). 
These provisions, when applicable, 
result in the termination of the 
automatic stay of Section 362 with 
respect to certain collateral, require 

a debtor to deliver the collateral to 
the secured lender, dictate that such 
collateral is no longer property of 
the bankruptcy estate, and provide 
that ipso facto default provisions 
in loan contracts are enforceable. 
When applicable, these relief pro-
visions apply whether or not a 
debtor is in default under the loan 
agreement for reasons other than 
the ipso facto provision.

In Re Chim, 381 B.R. at 195.

Therefore, after the 2005 amend-
ments, secured creditors felt that the 
law was clear on what was required. 
However, the question arose as to 
whether a debtor could still retain 
and pay without entering into a for-
mal reaffirmation agreement, given 
the stricter requirements and the revi-
sions for termination of the automatic 
stay. The answer was maybe. 
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History of Reaffirmation Agreements 
for Car Loans
To understand why the use of the 
“fourth option” is so significant, a 
review of the history of the fourth 
option is in order. A reaffirmation is 
contrary to the bankruptcy principal 
of a debtor’s getting a “fresh start” 
after being able to discharge his or her 
preexisting liabilities.

Debtors’ counsel do not want to 
have their clients reaffirm car loans. 
They want their clients to obtain a 
discharge from as many obligations as 
possible. While they want their clients 
to be able to keep their cars, they do not 
want to expose their clients to personal 
liability if they become unable to main-
tain their payments, go into default, 
and a balance remains due and owing 
on the car loan (deficiency) after the 
vehicle is sold, and the balance is cred-
ited with the sale proceeds. 

Notwithstanding the statutory 
requirements of a reaffirmation agree-
ment, over time, a split of author-
ity developed as to whether a debtor 
could retain and pay a car loan with-
out a formal reaffirmation agreement. 
Some circuits would permit it, and 
others required a reaffirmation agree-
ment as was seemingly required by 
the statute. In fact, the circuits were 
almost evenly split, with the Fourth 
Circuit not requiring a formal reaffir-
mation. The reasoning for the discrep-
ancy in treatment explains the conflict 
between the debtors’ position and the 
creditors’ position in these matters.

The circuits are evenly split on 
whether reaffirmation or redemp-
tion of non-exempt property are 
the debtor’s only alternatives, or 
whether following a Chapter 7 fil-
ing, a debtor may simply hold on to 
the collateral securing the loan and 
continue making payments, with-

out electing whether to redeem the 
property or reaffirm the debt.

The Second, Fourth, and Tenth 
circuits have held that debtors who 
are current on their loan payments 
on secured property may elect to 
retain the property and make the 
payments specified in the contracts 
with the creditor. In re Boodrow, 126 
F.3d at 53; Home Owners Funding 
Corp. v. Belanger (In re Belanger), 962 
F.2d 345, 347 (4th Cir. 1992); Lowry 
Fed. Credit Union v. West, 882 F.2d 
1543, 1547 (10th Cir. 1989). The 
Tenth Circuit decided that the plain 
language of the statute was man-
datory, but as the statute gives no 
power of enforcement, the bank-
ruptcy court, in its discretion, may 
allow the debtor to keep possession 
of the property and continue to 
make payments. In re Lowry, 882 
F.2d at 1547.

The Fifth, Eleventh, and Seventh 
circuits disagree. “Permitting a 
debtor to retain property while 
keeping up installment payments 
without a reaffirmation of person-
al liability allows a debtor to force 
a new arrangement on a creditor.” 
Id. at 1386.

The Ninth Circuit in Parker went 
along with the circuits that did not 
require a formal reaffirmation.

We recognize Congress intended 
the bankruptcy laws to provide a 
debtor a “fresh start” by allowing 
a debtor to discharge all discharge-
able debts while retaining assets 
that are exempt. See 11 U.S.C. §§ 
727 and 522, respectively. Allowing 
a debtor to retain property without 
reaffirming or redeeming gives the 
debtor not a “fresh start” but a 
“head start” since the debtor effec-
tively converts his secured obliga-

tion from recourse to nonrecourse 
with no downside risk for failing 
to maintain or insure the lender’s 
collateral.

In re Taylor, 3 F. 3d 1512, 1516 (11th 
Cir. 1993).

The Taylor court concluded:

Nothing in the plain language of 
the statute provides a debtor with 
an option to retain the property 
and to continue to make payments. 
“Courts must apply the law as 
enacted by Congress. The statutory 
language clearly expresses congres-
sional intent, and, in the absence 
of any ambiguity, [this] court [will] 
not read another meaning into the 
statute to arrive at a more pref-
erable result.” Matter of Cavalier 
Homes of Georgia, Inc., 102 B.R. 878, 
889 (Bankr.M.D.Ga. 1989) (citations 
omitted).

3 F.3d at 1517.

Reaffirmations in Maryland after the 
2005 Bankruptcy Amendments.
The consequences of failing to redeem 
or enter into a reaffirmation agree-
ment are, as stated in section 521(a)(6), 
that “the creditor may take whatever 
action as to such property as is per-
mitted by applicable non-bankruptcy 
law.”

The consensus of debtors’ counsel 
in Maryland was that, even if the 
debtor did not enter into a reaffir-
mation agreement, since a creditor 
was required to resort to state law to 
enforce its remedies, there had to be 
a default under state law, such as a 
failure to make required monthly pay-
ments, in order to enforce a default. 
So long as the debtor maintained his 
payments, maintained required insur-
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ance coverage, and upheld any other 
requirements, the creditor did not have 
a basis on which to repossess the vehi-
cle under state law, either by self help 
or by legal action. Although the 2005 
amendments to the Bankruptcy Code 
allowed enforcement of a provision 
in a consumer contract that specified 
that the filing of bankruptcy could be 
a default (an ipso facto clause), there 
was nothing in Maryland law that 
allowed for enforcement of a default 
due to bankruptcy for a contract that 
was not otherwise in default.

The Roberson Decision
The issue was raised in the Roberson 
case. The Bankruptcy Court certified 
the issue to the Maryland Court of 
Appeals as follows:

In the Certification Order, the 
bankruptcy judge summarized the 
circumstances giving rise to the 
question now before us, involving 
an action by a debtor, Maureen 
Roberson, to recover dam-
ages because Ford Motor Credit 
Company had repossessed her car 
shortly after she was discharged in 
bankruptcy, even though she had 
made timely monthly payments 
on the vehicle indebtedness before, 
during, and after the bankruptcy 
proceedings, but failed to “reaf-
firm” the debt. 

The court noted that:

Ms. Roberson had entered into a 
“Maryland Simple Interest Vehicle 
Retail Installment Contract,” con-
taining an ipso facto clause, in 
which, among other contingencies, 
the filing of a bankruptcy petition 
was characterized as a default.

The question, as summarized by the 
court, was:

The crux of the certified question 
is whether a secured creditor is 
permitted under Maryland law to 
repossess a car in which it main-
tains a security interest when the 
debtor has filed a bankruptcy peti-
tion and has failed to reaffirm the 
indebtedness, but has otherwise 
made timely payments before, 
during, and after bankruptcy pro-
ceedings. 

Ford argued that since one of the 
incidents of default in the loan agree-
ment was the filing of a bankruptcy 
case, and Robinson did not reaffirm 
pursuant to the requirements of the 
Bankruptcy Code, it had the right to 
repossess.

Roberson argued that:

The bankruptcy clause default pro-
vision in the contract is prohib-
ited by Maryland law, specifically 
Section 12-1023 of CLEC, as well 
as any other potential governing 
statutes, those being Section 12-607 
of the Retail Installment Sales Act 
(“RISA”), Commercial Law Article, 
Maryland Code (1975, 2005 Repl. 
Vol.) and Section 12-923 of the 
Credit Grantor Revolving Credit 
Provisions (“OPEC”), Commercial 
Law Article, Maryland Code (1975, 
2005 Repl. Vol.).

The relevant statutory provisions 
are as follows:

Section 12-1023(b) of CLEC states, 
in pertinent part:

(2) An agreement, note, or other 
evidence of a loan may not contain:

(ii) An acceleration clause under 
which any part or all of the unpaid 
balance of the loan not yet matured 
may be declared due and payable 
because the credit grantor deems 
itself insecure[.]

Section 12-923(b) of OPEC states, in 
pertinent part:

(2) An agreement governing a 
revolving credit plan or any instru-
ment which evidences or secures 
an extension of credit under the 
plan may not contain:

(ii) An acceleration clause under 
which any part or all of the unpaid 
balance of any extension of credit 
not yet matured may be declared 
due and payable because the credit 
grantor deems itself insecure[.]

Section 12-607(a) of RISA states, in 
pertinent part:

(a) Provisions prohibited. – A holder 
may not take or receive any 
instrument from a buyer or a 
surety for a buyer, which con-
tains:

(4) A provision for the repossession 
of the goods or for the acceleration 
of the time when any part or all of 
the time balance becomes payable, 
if the condition of the repossession 
or acceleration is that the holder 
considers himself insecure[.]

Roberson, 25 A.3d at 115-116

In its analysis, the Court spent 
much time discussing the concept of 
the credit grantor’s considering itself 
“insecure.” Acceleration (demanding 
the full balance immediately due and 
payable upon default, rather than pay-
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able in monthly installments over the 
balance of the term of the agreement) 
is not allowed in any of the three sub-
sections quoted above, on the basis 
of insecurity. The court considered 
existing authority under other circum-
stances and found that a party could 
deem itself “insecure” and acceler-
ate the balance, if it had a good faith 
believe that the repayment of the loan 
was impaired. Roberson, 25A.3d at 116 
fn.10.

Ford pointed out the pivotal dis-
tinction in the wording of the subject 
provision.

Ford Motor Credit counters that 
Section 12-1023 of CLEC prohibits 
only acceleration in the face of 
creditor insecurity, and therefore 
permits repossession when a debt-
or files bankruptcy.

Therefore, the balance of the opin-
ion dealt with the significance of the 
provision of CLEC which did not 

contain the remedy of repossession 
as a prohibited remedy, as opposed 
to RISA, which did. In other words, 
could the creditor deem itself insecure 
because the debtor was discharged 
without reaffirming, and repossess the 
secured vehicle, even if the balance 
due could not be accelerated.

The case of Biggus v. Ford Motor 
Credit Co., 328 Md. 188, 613 A.2d 986 
(1992) had previously held that if the 
creditor so elected, the contract would 
be interpreted under CLEC rather 
than RISA. The Roberson contract 
contained such an election, and there 
was no dispute that CLEC applied. 
See Roberson 25 A.3d at 122.

The court concluded:

“Thus, the language of CLEC does 
not prohibit repossession in the 
event of insecurity. CLEC clearly is 
intended to be construed indepen-
dently from RISA.”

Roberson at 120.

The holding of Roberson, in answer-
ing the certified question: 

The answer to the certified ques-
tion concerning whether under 
Maryland law, a creditor may 
repossess a car when a debtor has 
filed bankruptcy and has failed to 
reaffirm the indebtedness, is “yes” 
under CLEC. Section 12-1023(b) 
of CLEC and Section 12-923(b) of 
OPEC clearly prohibit only “accel-
eration” in the face of creditor inse-
curity, as evidenced by the plain 
meaning and corroborated by the 
legislative history of those provi-
sions, while Section 12-607(a) of 
RISA prohibits both “repossession” 
and “acceleration” when a creditor 
deems itself “insecure.”

Roberson, 25 A.3d at 122.

Conclusion
Of course there is no requirement that 
the secured vehicle lender repossess 
in situations of lack of reaffirmation, 
and many may be satisfied to accept 
monthly payments. However, given 
the heightened priority that consum-
ers have under current economic 
conditions to keeping their vehicles, 
debtors and counsel need to keep 
the Roberson decision in mind when 
determining options in Chapter 7 and 
not give their secured car lenders any 
more feelings of insecurity.

Mr. London, a member of the MSBA 
Consumer Bankruptcy Section Council, 
represents secured creditors, including 
vehicle lenders. He may be reached at 
richard@richardlondonlaw.com. 
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By Tiffany S. Franc and Jeff nesson

In the current economic times, it is not surprising that a 
significant number of people experiencing economic diffi-
culties are also encountering domestic problems. While we 
don’t have statistics, it is not unusual in either of our offic-
es for clients to suffer from both problems. As domestic 
lawyers, we are expected to identify tax issues, be familiar 
with ERISA, Social Security, Medicare and Medicaid issues, 

  Considerations in Family Law Practice 
Bankruptcy

24        Maryland Bar Journal           January 2013



January 2013         Maryland Bar Journal        25  

and be cognizant of bankruptcy consequences arising 
out of or ancillary to a divorce proceeding. 

The goal of this article is to provide information to 
assist domestic attorneys with some of the pitfalls of 
representing clients who may at some point need to 
consider filing for bankruptcy or who may be faced 
with a bankruptcy filed by the opposing party. 

  Considerations in Family Law Practice 
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domestic Support 
obligations
A domestic support obligation 
(DSO) in bankruptcy is defined in 
11 U.S.C. §101 (14A) (hereinafter 
all statutory references are to the 
Bankruptcy Code, Title 11 of the 
United States Code) as a debt that, 
among other things, “accrues before, 
on or after” a bankruptcy filing, 
that is “owed to a spouse, former 
spouse, child or parent/guardian of 
a child” of the debtor, that is in the 
“nature of alimony, maintenance or 
support” and established by “sepa-
ration agreement, divorce decree, 
property settlement agreement” or 
court order. 

The Code has elevated DSOs to 
a priority status above other credi-
tors. When a bankruptcy involves a 
repayment of debt, or a liquidation, 
a DSO takes first priority in payment 
under §507(a)(1)(A). Under §547(c)
(7), DSO payments are excluded from 
a Trustee’s avoidance power in a 
preference action. Further evidence- 
DSOs are required to be paid post-
petition and a debtor in Chapter 11 
or 13 can be precluded from confirm-
ing a plan of reorganization if these 
payments are not made. See, §1129(a)
(14), §1325(a)(8). Moreover, accruing 
post-petition arrears of DSOs can be 
grounds for the dismissal or con-
version of a Chapter 11 or 13. See, 
§1112(b)(4)(P), §1307(c)(11). Then, if 
a Plan is confirmed and completed, 
a discharge can be withheld under 
Chapter 13 if post-petition arrears 
have accumulated. See, §1328(a).

In general, DSOs are the area of 
the Code with the most overlap and 
impact on family law matters and 
are an important part of bankruptcy 
and domestic law in two main cat-
egories, the automatic stay and the 
discharge. 

The automatic Stay
When a debtor files a bankruptcy, §362 
imposes an automatic stay (the “stay”) 
precluding creditors from obtaining 
judgments and enforcing and collect-
ing upon debts. Particularly relevant 
to domestic matters are the exclusions 
for paternity §362(b)(2)(A)(i), establish-
ment/modification of a DSO §362(b)
(2)(A)(ii), custody/visitation §362(b)(2)
(A)(iii), marriage dissolution §362(b)(2)
(A)(iv), domestic violence §362(b)(2)(A)
(v), collection of a DSO from non-estate 
property §362(b)(2)(B) and the judicial 
or administrative withholdings for the 
payment of a DSO §362(b)(2)(C). If your 
case involves these narrow issues, trial 
may proceed without leave from the 
Bankruptcy Court.

Divorce matters are rarely this clear-
cut; frequently, there are property issues 
to be resolved. Division and valuation 
of property, and enforcement of prop-
erty settlements, are not carved-out 
exceptions to the automatic stay. If reso-
lution of these issues is necessary for an 
award of support, the stay does apply 
and relief from the stay is required. 

Prior to the changes in the Code that 
the Bankruptcy Abuse Prevention and 
Consumer Protection Act brought in 
2005, the Court of Appeals interpreted 
the automatic stay issue in the context 
of a domestic case. In Klass v. Klass, 377 
Md. 13 (2003), husband challenged a 
Circuit Court decision made during the 
pendency of husband’s bankruptcy. The 
Circuit Court had awarded use and pos-
session, custody, alimony, child support, 
a monetary award, dissolved the mar-
riage, valued retirement assets, ordered 
a distribution towards wife’s attorneys’ 
fees and determined the existence of 
arrearages on temporary alimony and 
child support. The Court, in review-
ing the stay issue, found that the mar-
riage dissolution, custody and visitation 
issues were not stayed by the Code (as 

it existed at that time), and that the 
issues of the monetary award, Qualified 
Domestic Relations Order, and use and 
possession were stayed by the bank-
ruptcy. Klass continues to be cited with 
approval subsequent to the passage of 
BAPCPA in 2005. 

The importance of this decision reso-
nates even after the Code carves out 
these exceptions because Klass also dealt 
with conducting discovery in a domes-
tic case during a pending bankruptcy. 
The Court held that continuation of 
discovery of facts and information per-
tinent to use and possession and/or 
property valuations and distributions 
are stayed by the bankruptcy just as any 
decision on these matters is stayed. 

The other piece of the automatic stay 
issue is collection from “property of the 
estate.” The concept of “property of the 
estate” is quite broad. See, §541. Also, 
this definition is different based upon 
under which chapter of bankruptcy the 
debtor filed. In Chapter 7, a debtor’s 
“property of the estate” includes all 
property as of the date of the filing. 
Although it may include after-acquired 
property in some instances, post peti-
tion wages of the debtor are not prop-
erty of the estate. In a Chapter 13 the 
definition of “property of the estate” is 
broader in that it automatically includes 
post petition wages. See, §1306. To dem-
onstrate, every standard Chapter 13 
plan confirmation order in Maryland 
includes this language: 

“ORDERED, that the property 
of the estate shall not vest in the 
Debtor until the Debtor is granted a 
discharge or this case is dismissed.”

Automatic stay considerations 
should impact a domestic attorney’s 
decision to proceed with a child sup-
port or alimony case. Failure to act in 
accordance with the automatic stay can 
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result in the debtor suing you and/or 
your client and requesting sanctions, 
including actual damages, attorneys’ 
fees and potentially punitive damages. 
However, the Code provides a safety 
net. §362 allows parties in interest to 
file a motion requesting relief from 
the automatic stay and such a motion 
should be filed if you are the least 
bit unsure about proceeding in your 
domestic matter. A Motion for Relief 
essentially requests the Court give you 
guidance on how to proceed in your 
case, and an Order is issued granting 
you the authority to do so. This should 
be done in consultation with an experi-
enced bankruptcy practitioner. 

discharge
Section523(a)(5) carves out an excep-
tion to a bankruptcy discharge for 

DSOs. Neither arrears, current obli-
gations, nor future obligations are 
dischargeable. Where the bankrupt-
cy discharge provisions muddy the 
waters for domestic practice is in non-
support divorce-related obligations. 
Found at §523(a)(15), there exists an 
exception to discharge for obligations 
that are not DSOs, but are “incurred in 
the course of a divorce or separation, 
or in connection with a separation 
agreement, divorce decree or other 
court order” (think monetary awards).

While neither obligations incurred 
under 523(5) and (15) are discharged 
in a Chapter 7, those obligations under 
523(15) are discharged after a Chapter 
13 plan is completed. Therefore, one 
must review the pertinent discharge 
provisions for both, found at §1328(a)
(2) and §727(b), to determine whether 
non-support divorce-related obliga-

tions are dischargeable in a particu-
lar bankruptcy filing. In practice this 
means a debtor could discharge a 
monetary award, or other non-sup-
port debts through a Chapter 13. An 
adversary action to determine dis-
chargeability is proper if it is question-
able whether or not a debt falls under 
§523(a)(15.)

Attorneys’ Fees 
It is not uncommon for a Best Interest 
Attorney to be appointed for children 
in a divorce. In Linda Sue Levin, 02-5-
2338-SD Judge Derby, affirming Stinton 
v. Blaemire (In re Blaemire), 229 B.R. 665 
(Bankr. D. Md. 1999), the court held that 
monies owed to a Guardian ad litem 
were not dischargeable under §523(a)
(5), notwithstanding that the fees may 
not be considered child support under 
the Maryland statutory scheme. 
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Attorneys’ fees awarded to an attor-
ney under FL 11-110 pertaining to 
alimony or under FL 12-103 pertain-
ing to child support will not be dis-
chargeable. However, FL 8-214 also 
provides a method for a Circuit Court 
to award attorneys’ fees upon division 
of marital property. An award under 
this section may not be in the nature 
of support so would not be excepted 
from discharge under §523(5) but may 
not be excepted under §523(a)(15). 

In another scenario, a client may 
have placed monies in your trust 
account to be drawn on as earned. 
Those monies remain the property of 
the client, and thus property of the 
estate. If client files bankruptcy, these 
monies may need to be disclosed on 
the client’s bankruptcy petition. The 
client may or may not be able to 
exempt those monies. Under certain 
circumstances, a Trustee could require 
you to disgorge unearned fees that 
were not exempted by the Debtor.

Probably, the most common scenario 
arises when the client files for bank-
ruptcy and lists you as a creditor on 
the petition for outstanding legal fees 
owed. The services provided by the 
debtor’s domestic attorney are no less 
dischargeable than any other debt. It is 
possible to protect oneself with prop-
erly drafted liens on property. Also, 
depending on the facts, it may be pos-
sible to file an Adversary Complaint 
to determine that the fees should not 
be discharged based upon allega-
tions such as of fraud.. See, Duncan v. 
Bucciarelli (In re Bucciarelli), 429 B.R. 372 
(Bankr. N.D. Ga., 2010) (attorney’s fees 
not discharged) and Smith v. Crowley 
(In re Crowley) (Bankr. E.D. Mich., 2010) 
(attorney’s fees were dischargeable)

Separation Agreements
When the parties are ready to sign 
a separation agreement, attorneys 
should be cognizant that §523(a)(5) 
and (15) are potentially implicated. 

As explained, §523(a)(15) exempts 
from discharge a debt to a spouse, for-
mer spouse, or child of the debtor, not 
of the kind described in subsection (a)
(5) that is incurred by the debtor in the 
course of a divorce or separation or 
in connection with a separation agree-
ment, divorce decree or other order of 
a court of record, or a determination 
made in accordance with State or ter-
ritorial law by a governmental unit. 

To illustrate the interplay between 
§523 and separate agreements, con-
sider the following: you represent the 
financially dependent spouse. After 
tough negotiations, you agree to waive 
alimony in exchange for the other party 
paying the mortgage on the marital 
home and some of your client’s indi-
vidual debts. You have heard that the 
other spouse is considering filing for 
bankruptcy and want to protect your 
client. The separation agreement states 
that the obligations are in the nature of 
support and not dischargeable under 
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bankruptcy law. 
Can you tell your client with certainty 

that their spouse can’t discharge these 
debts? According to In re Westerfield, 
403 B.R. 545 (Bankr. E.D. Tenn., 2009), 
the answer is..... maybe. Mr. Westerfield 
filed a Chapter 13. His divorce decree 
required him to pay the mortgage and 
included an indemnification and hold 
harmless clause. He defaulted but ulti-
mately Mrs. Westerfield refinanced the 
mortgage and paid the $45,000 neces-
sary to avoid foreclosure and filed a 
proof of claim in that amount in the 
Chapter 13. Mr. Westerfield contend-
ed the debt was dischargeable under 
§523(a)(15) while Mrs. Westerfield con-
tended that it was in the nature of sup-
port and therefore non-dischargeable 
under §523(a)(5). 

The Court went through an 
exhaustive analysis of the agree-
ment. Recognizing that the parties 
can label obligations in certain ways 
to avoid State court modification, the 
Bankruptcy Court stated that it is not 
obligated to follow blindly: 

The label used in the divorce decree 
or the parties’ agreement does not 
control whether the obligation is a 
domestic support obligation under 
bankruptcy law. 11 U.S.C. §101(14A); 
Long v. Calhoun (In re Calhoun), 715 
F.2d 1103 (6th Cir.1983). Despite 
the noalimony provision, the court 
can hold the debtor’s obligation to 
be a domestic support obligation. 
Jones v. Herbert (In re Herbert), 321 
B.R. 628 (E.D.N.Y.2005); Thornton 
v. Thornton (In re Thornton), 331 
B.R. 306 (Bankr. N.D.Ohio 2005). 
Despite the nodischarge provision, 
the court can hold the debtor’s 
obligation is not a domestic sup-
port obligation and is not excepted 
from discharge by §523(a)(5). Light 
v. Adkins (In re Adkins), 151 B.R. 

458 (Bankr.M.D.Tenn. 1992); Lewis 
v. Trump (In re Trump), 309 B.R. 585 
(Bankr.D.Kan.2004); Fifth Third Bank 
v. Baumhaft (In re Baumhaft), 271 B.R. 
523 (Bankr.E.D.Mich.2001).
Id. at 551.

The court must consider the entire 
divorce decree and marital dissolution 
agreement and other facts at the time 
of the divorce. This case has been cited 
in the United States Bankruptcy Court 
for the District of Maryland in In re 
Jimmink, Case No. 0826442PM (June 15, 
2009). However, a Judge in the Eastern 
District of Virginia took a different 
tack. Judge Mayer, in King v. Tan (In 
re Tan) Case No. 10-17971, Adversary 
No. 1001549 (Bankr. E.D.Va., 2012), was 
asked to determine the dischargeabil-
ity of certain debts arising out of a sep-
aration agreement that had not been 
incorporated into the decree of divorce. 
In a relatively short opinion, the Court 
stated that debts owed to other than 
the debtor’s spouse or the debtor’s 
child were discharged because 523(a)
(15) did not apply to these debts. The 
actual separation agreement was not 
available for review so it is unclear 
whether the agreement included hold 
harmless or indemnification language. 
The Wife attempted to argue in her 
memorandum that had the provisions 
not been inserted for Husband/debtor 
to pay certain debts directly, that she 
would have required additional sup-
port for herself and her children. Id. at 
docket 43 page 21.

After making general rulings on the 
types of debts that would or would not 
be discharged, the Court stated that 
resolution A..”.involves more than sim-
ply examining each paragraph in the 
separation agreement and determin-
ing whether the obligation is within 
either §523(a)(5) or §523(a)(15).” The 
Court did not determine if there were 

any unsatisfied obligations or whether 
the Agreement remained in effect after 
the divorce, indicating that such issues 
were best resolved by the State Court 
which had issued the divorce. 

Finally, a Maryland Bankruptcy 
Court was recently faced with a request 
to except from discharge obligations 
owed pursuant to a separation agree-
ment between parties, never married, 
that had resided together for a sig-
nificant period of time raising children, 
who were now adults. In Garcia v. 
Waithe (In re Waithe) Case No. 10-23421, 
Adversary No. 10-0569 (Bankr.Md., 
2011), Judge Mannes determined that 
Plaintiff was asking the Court to find 
the debts to be non-dischargeable 
under §523(a)(15). The problem for 
the Plaintiff was that the exception to 
discharge enumerated under §523 only 
applies to “spouses or former spouses.” 
While the Defendant’s actions in this 
case are reprehensible, he is nonethe-
less entitled to his discharge, inasmuch 
as none of the exceptions to discharge 
contained in §523(a) are applicable.

Conclusion
Bankruptcy issues can arise at any point 
in your representation of a domestic cli-
ent. The cases cited demonstrate that this 
is true even in cases where there seem to 
be high income parties. Therefore, it is 
crucial to have an understanding of the 
potential impact of a bankruptcy filing 
when providing advice to your client 
throughout your representation. 

Ms. Franc is an Associate with Pessin 
Katz Law, P.A., practicing primarily in 
bankruptcy, debtor/creditor rights and 
family law, and current Secretary of the 
MSBA Consumer Bankruptcy Section. Mr. 
Nesson is a domestic, bankruptcy, crimi-
nal and personal injury solo practitioner 
and a past Chair of the MSBA Consumer 
Bankruptcy Section.
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 Community 
      Association Claims: Basic Bankruptcy Considerations

By Stanton J. levinson

Questions frequently arise as to the nature of claims for 
condominium, co-op, and homeowners’ association (HOA) 

dues and assessments and their treatment in bankruptcy. Anyone 
who handles consumer bankruptcy cases should at least be familiar 
with the basics of how to schedule interests and claims, evaluate 
treatment of claims, lien stripping, and dischargeability issues. 
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nature of associations and 
their Claims: The Basics
Community associations exist as 
creatures of the statutes which gov-
ern each type of community. In gen-
eral, their role typically includes 
governance and maintenance of the 
community and its common areas. 
They may also be responsible for 
providing utilities and other ser-
vices, and very often these activities 
result in substantial expense which 
can only be dealt with by imposing 
fees on members of the community, 
which frequently wind up as claims 
in a bankruptcy case. Such claims are 
favored, to a certain degree, because 
nonpayment of community associa-
tion claims may affect the entire 
community of innocent owners, 
most of whom are probably paying 
as agreed.

The manner in which these fees 
can be imposed and collected var-
ies according to the type of associa-
tion involved as well as the organic 
documents of the community and 
is governed by statute. Unit own-
ers in a condominium may form a 
council which will be responsible 
for management of the common 
areas and enforcement of condomin-
ium rules and regulations. Maryland 
Condominium Act, Md. Ann. Code, 
RP Article, §11-101 et. seq. Costs are 
passed along to the unit owners, 
usually on a monthly basis, or by 
special assessments. In the event of 
a default in payment, the council 
is empowered to place a lien on 
the unit pursuant to the Maryland 
Contract Lien Act, RP §14-201 et. seq. 
Alternatively, the council may file 
suit against the delinquent owner, 
or it may do both. HOAs are similar-
ly empowered under the Maryland 
Homeowners’ Association Act, RP 

§11B-101 et. seq. These enforcement 
mechanisms, however, depend on the 
fact that the homeowner in the HOA 
development or condominium actu-
ally owns real estate to which a lien 
can attach.

Co-ops are different; unlike con-
dominiums or HOA-governed 
developments, co-ops are a special 
form of corporation in which the 
“owner” owns a “cooperative inter-
est” in the corporation, analogous 
to stock, coupled with a so-called 
“proprietary lease” on the particular 
unit;. Md. Ann. Code, Corporations 
& Associations Article, §5-6B. Fees 
take the form of rent which may 
be charged according to the organic 
documents of the corporation, and 
the co-op interest itself constitutes 
personal property. Thus, enforcement 
under the Contract Lien Act is not 
available in the case of a co-op, and 
for the same reason the mere entry 
of a judgment against the owner, 
without attachment, does not create 
a statutory lien on the co-op interest. 
Instead, under a co-op structure, the 
primary enforcement mechanisms 
are governed by landlord-tenant law: 
termination of the underlying agree-
ment and the proprietary lease, and 
eviction from the unit. . Green v. 
Greenbelt Homes, Inc., 232 Md. 496, 
504, 194 A.2d 273, 277 (1963); Village 
Green v. Randolph, 361 Md. 179, 760 
A.2d 716 (2000). Voluntary liens 
on condominium units and HOA-
governed properties will be via mort-
gages or notes and deeds of trust; 
co-op interests may be secured by 
UCC security interests.

Because of these differences in the 
nature of the property and the associ-
ation’s powers, scheduling the claims 
in bankruptcy will vary. Interests in a 
co-op will be shown on Schedules B 
(personal property) and G (executory 

contracts), while interests in condo-
miniums and HOA properties will 
be shown on Schedule A. In all cases 
where a lien exists, it must be shown 
on Schedule D.

allowance of  
association Claims
For the most part, association claims 
will be treated as general unsecured 
claims without priority unless they 
are secured by a lien.; In re Smith, 206 
B.R. 113 (Bankr. D. Md. 1997)(denying 
priority treatment for an HOA claim). 
However, in a Chapter 11 or 13 case 
in which the debtor uses the property, 
the claim may rate administrative 
priority based on specific benefit con-
ferred on the bankruptcy estate. . In re 
Hall, 443 B.R. 59 (Bankr. D. Md. 2010); 
see also In re Guillebeaux, 361 B.R. 87 
(Bankr. M.D. N.C. 2007). 

Evaluation of such claims for pur-
poses of allowance will follow the 
same general rules as other claims. 
However, the dynamic of association 
claims is such that oftentimes the 
bulk of the claim will relate to costs 
of collection. In part, this reflects 
the fact that associations must exert 
maximum efforts to collect fees. 
Aggressive collection encourages 
payment from the other owners, 
and the imposition and enforcement 
of liens may allow associations to 
replace nonpaying owners with new 
owners who will meet their obliga-
tions. Therefore, it is not unusual for 
attorneys’ fees and costs of collection 
in a particular case to equal or even 
exceed the actual amount of delin-
quent fees.

Counsel should be aware that this 
situation recently came under the 
scrutiny of the Court of Appeals of 
Maryland in the case of Monmouth 
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Meadows Homeowners’ Association 
v. Hamilton, 416 Md. 325, 7 A.3d 1 
(2010), a consolidated appeal of three 
cases in which the lower courts had 
considered the allowability of attor-
neys’ fees. Without adopting a par-
ticular method, the Court of Appeals 
rejected a “lodestar” approach by 
which hours of service were multi-
plied by an hourly rate as a proper 
method for charging fees in such 
cases. Instead, the Court of Appeals 
applied the ethical standards set forth 
in Rule 1.5 of the Maryland Rules of 
Professional Conduct. The method 
approved in Monmouth Meadows was 
much like the “billing judgment” 
methodology which has become stan-
dard in the District of Maryland as 
an overlay to “lodestar” billing. See. 
In re Leonard Jed Co., 118 B.R. 339 
(Bankr. D. Md. 1990), see also In re 
Wallace, 2010 LEXIS 4399 (Bankr. D. 
Md. 2010)(noting that the attorneys’ 
fees component of a condominium 
association claim “appears debatable 
in that the attorney’s fees sought are 
almost equal to the amount sought to 
be collected.”) 

Priority of liens, lien 
Stripping, and Modification 
of Secured Creditors’ 
rights
Because community association 
claims are often secured, they will 
generally require special treatment in 
a Chapter 11 or 13 plan. In addition, 
the Bankruptcy Code has provisions 
for lien “stripping,” by which prop-
erty that is subject to a lien may be 
completely freed of that lien (“strip-
ping off”) or partially freed of the 
lien by bifurcation of the claim, treat-
ing part as secured up to the value 
of the property, with the balance 
of the claim treated as unsecured 

(“stripping down”). Repayment pro-
visions may be subject to modifica-
tion. Association liens securing delin-
quent claims may also be subject to 
avoidance under §522(h) or §547 as a 
preference. However, liens under the 
Contract Lien Act have been held to 
be nonjudicial and therefore not sub-
ject to avoidance under §522(f). 

Lien priority is an issue in the 
structure of a Chapter 11 or 13 plan. 
Prior to October 2011, lien prior-
ity depended solely on the date of 
recordation of the lien to the real 
property (in the case of a condo-
minium or HOA claim) or on the 
date of attachment of a judgment 
lien to the cooperative interest of 
the owner in the case of a co-op. 
The situation changed as to con-
dominium and HOA liens created 
pursuant to the Contract Lien Act 
when the Condominium Act and the 
Homeowners’ Association Act were 
both amended to provide for a lim-
ited senior priority under Maryland 
law. Under these amendments, such 
liens will now take a very limited 
first position priority over previ-
ously recorded first mortgages and 
deeds of trust. This priority is limited 
to cases of foreclosure and will apply 
only with respect to first mortgages 
and deeds of trust recorded on or 
after October 31, 2011. It is also lim-
ited to $1,200 in condominium and 
HOA fees only; it does not apply to 
costs of collection or attorneys’ fees. 
Furthermore, these amendments do 
not create a special priority over any 
other kind of lien than a first mort-
gage or deed of trust. 

These amendments may have 
unintentionally created a barrier 
to “stripping off” of certain condo-
minium and HOA liens. Although 
the Bankruptcy Code allows for 
the modification of secured credi-

tor rights in Chapters 11 and 13, 
modification is prohibited where 
the obligation in question is secured 
only by a lien on the debtor’s prin-
cipal residence. Courts have gener-
ally held that “stripping down” is 
subject to this prohibition. However, 
numerous decisions have also held 
that, where the lien position is 
completely “under water,” it is not 
actually secured within the mean-
ing of Code §506(a) and therefore 
may be “stripped off.” Suntrust Bank 
v. Millard (In re Millard), 414 B.R. 
73 (D. Md. 2009), affirmed (unpub-
lished), 2010 U.S. App. LEXIS 25637 
(4th Cir. 2010). Because association 
liens have often been subordinate 
to senior liens which exceeded the 
value of the property, “stripping off” 
of condominium or HOA liens has 
frequently been available in the past. 
Now however, the situation may 
have changed as to Contract Lien 
Act claims because of their limited 
priority under Maryland law, asso-
ciation liens y may no longer be 
considered to be completely “under 
water” and thus may no longer be 
eligible for “stripping off.” It does 
not appear that this issue has yet 
been addressed in any reported deci-
sion, but it seems inevitable that it 
will be raised at some point in this 
jurisdiction. 

dischargeability of 
association Claims
One major concern of debtors is the 
extent to which association claims 
can be discharged in bankruptcy. The 
general rule in bankruptcy is that, 
with the exception of certain types of 
debt enumerated in the Code, prepe-
tition claims are subject to discharge, 
while postpetition claims (absent 
conversion of a case from Chapters 
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11 and 13 to Chapter 7) are gen-
erally nondischargeable. Classes of 
nondischargeable debt are enumer-
ated for Chapters 7 and 11, and for 
Chapter 13 hardship cases, in §523 of 
the Code; while nondischargeability 
in non-hardship Chapter 13 cases is 
addressed in §1328(a)(2). 

Simple as this may seem on the 
surface, prior to 1994 there was con-
siderable confusion over whether 
the debtor ’s obligation for asso-
ciation fees was a prepetition (dis-
chargeable) debtor or a postpetition 
(nondischargeable) debt. At that 
time, there was no specific statutory 
provision dealing with association 
claims. Courts generally resolved 
the issue by a temporal analysis; 
if a court viewed the fee obliga-
tion as arising prior to the filing, 
it was found to be dischargeable. 
However, there was no general rule 
as to how the temporal question 
should be resolved. Some courts 
took the position that, if the action 
by the debtor which created the 
obligation took place prior to the 
filing, all fees based on that action 
could be discharged – including 
those billed post-filing.

Other cases viewed the temporal 
issue as arising month by month, 
since no action could be brought 
to collect fees until they were due. 
Under a third test (the “fair con-
templation” test), the determining 
fact was whether or not the claim 
was within the “fair contemplation” 
of the creditor prepetition. In the 
Fourth Circuit, the rule was based on 
the idea that the obligation for asso-
ciation fees was in the nature of a 
covenant running with the land, thus 
a continuing attribute of ownership, 
so that any fees which became due 
after the petition filing were nondis-
chargeable. River Place East Housing 

Corp. v. Rosenfeld (In re Rosenfeld), 23 
F.3d 833 (1994).

In 1994, Congress attempted to 
eliminate the confusion by provid-
ing in a new subsection §523(a)(16) 
that assessments would be nondis-
chargeable if the fee was due and 
payable after the order for relief. 
Unfortunately, this new subsec-
tion was strangely limited in that it 
applied to condominiums and co-
ops but not HOAs. Furthermore, 
nondischargeability applied only if 
the unit in question was occupied 
by the debtor or rented to a third 
party. Nothing was said about units 
that had been abandoned or were 
vacant and not rented, something 
of a problem since fees continue to 
accrue on such units. This situa-
tion was remedied with the enact-
ment of the Bankruptcy Abuse and 
Consumer Protection Act in 2005, 
which extended §523(a)(16) to all 
types of associations and to all units, 
whether vacant, occupied, or even 
abandoned by the owner, so long as 
title has not passed. 

As a corollary to this, under a 
recent Court of Special Appeals deci-
sion, under Maryland law liability for 
association fees in the case of a fore-
closure sale passes to the successful 
bidder upon the fall of the hammer 
rather than at the time the deed is 
recorded, because the buyer acquires 
equitable title at the time of the sale 
and then is vested with legal title 
upon ratification, but retroactively 
to the sale date. Campbell v. Council of 
Unit Owners of Bayside Condominium, 
202 Md. App. 241, 32 A.3d 149 (Md.
App. 2011). 

In non-hardship Chapter 13 cases, 
where §523 does not apply, it would 
appear that the issue ought to be 
governed by Rosenfeld, for a similar 
result, though an unreported decision 

by the U.S. Bankruptcy Court for the 
Eastern District of Virginia recently 
applied the old “conduct” rule, rul-
ing that the obligation was grounded 
in a prepetition contract and thus 
dischargeable. In re Cook, 2010 Bankr. 
LEXIS 4372 (Bankr. E.D. Va. 2010).

The Gridlock Problem
The nondischargeability of post-
petition association fees has cre-
ated a serious problem for those 
unfortunate debtors who find them-
selves legally responsible for accru-
ing nondischargeable fees related 
to property that they cannot afford 
to use or maintain and who, in this 
distressed economy, cannot readily 
free themselves of this obligation by 
sale, abandonment, or surrender of 
the property. 

A big part of the problem has to 
do with the concept of “surrender” 
in bankruptcy. Debtors frequently 
elect to “surrender” property to a 
secured creditor, often stating that 
the surrender is in satisfaction of the 
secured debt. While the intent is for 
the creditor to take over the prop-
erty, often the creditor refuses to take 
over title or foreclose, with the result 
that the debtor remains as the owner 
of the property and legally respon-
sible for association fees. This non-
dischargeable obligation continues 
to mount up with no relief in sight. 
Courts have generally held that the 
act of “surrender” does not, of itself, 
accomplish a transfer of title, nor 
does it compel the secured creditor 
to take over title to the property. It 
merely establishes that the secured 
creditor has the option of doing 
whatever is desired with the prop-
erty, with the debtor ceding the right 
to possession; see, e.g., In re Cormier, 
434 B.R. 222 (Bankr. D. Mass. 2010). 
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Most courts have taken the position 
that the transfer of title cannot be 
compelled; see, e.g., In re Koeller, 170 
B.R. 1019 (Bankr. W.D. Mo. 1994). 
This leaves the owner faced with 
fees he cannot pay and which are 
nondischargeable, between a rock 
and a hard place – and the situation 
can theoretically go on endlessly.

Relief from this dilemma is likely 
to be a rare event. In one extreme 
case, a debtor in Tennessee was 
caught in a great flood that struck 
the city of Nashville. Her condomin-
ium unit was devastated; she had no 
insurance; she had no means to do 
repairs; and she had no money with 
which to pay condominium fees. The 
secured lender had taken possession 
of the property to prevent further 
damage but was unwilling to fore-
close or take title even though the 
debtor had indicated her intention 

to surrender. The bankruptcy judge 
was appalled, seeing the bank as 
“the unintended beneficiary of the 
perfect storm of natural disaster and 
legislative inequity.” The debtor had 
filed an adversary proceeding, ask-
ing that the Court compel the lender 
to accept a deed in lieu of fore-
closure. The Court found that this 
remedy was unavailable. However, 
noting with undisguised disgust that 
§523(a)(16) was “no doubt the result 
of special interest lobbying,” the 
court exercised its equitable power 
under 11 U.S.C. §105, ordering that 
the trustee sell the property free 
and clear of liens so that the sale 
proceeds could be applied to the fee 
obligation, which had a statutory 
priority. The court also ruled that 
the bank had consented to such a 
sale through its inaction in refusing 
to foreclose. Pigg v. BAC Home Loans 

Servicing LLP (In re Pigg), 453 B.R. 
728 (Bankr. M.D. Tenn. 2011).

A different court viewed the non-
dischargeable obligation to pay asso-
ciation fees as a normal burden of 
ownership, conceptually no different 
from the continuing obligation to 
abate a nuisance which may even be 
enforced by criminal prosecution and 
enforcement of which is excepted 
from the automatic stay; cf. In re 
Langenderfer, 2012 Bankr. LEXIS 1809 
(Bankr. N.D. Ohio 2012), in which the 
court observed, “The modern finan-
cial lesson that these laws teach is 
rent, don’t buy real property as a 
place to live.”

Mr. Levinson, an active member of the 
MSBA Consumer Bankruptcy Section, is 
admitted to the bars of Maryland and 
Washington, D.C. He maintains his prac-
tice in Silver Spring, Maryland.
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  Lien 
Stripping in
  Consumer 
Bankruptcy 
      Cases
By Marc r. Kivitz

Decreases in real property values can ren-
der a second mortgage/equity line encum-
brance wholly unsecured where the bal-

ance due on the first mortgage is greater than 
the value of the real property. These facts can 
also give rise to an opportunity to strip off the 
second lien entirely, eliminate that expense, and 
perhaps save a residence from foreclosure. It 
may also be possible to bifurcate a judgment lien 
on residential property and/or mortgage lien 
on investment realty into an unsecured amount 
and repay only the secured portion, as well as 
make funds available to repay non-discharge-
able debts such as tax liabilities. Bankruptcy 
cases discharge personal liability for debts; 
however liens – a creditor’s right to foreclose 
upon or repossess collateral -- survive, see e.g., 
Johnson v. Home State Bank, 501 U.S. 78 (1991), 
that is unless a contested matter is filed against 
the lienholder in the U.S. Bankruptcy Court to 
challenge the extent and/or validity of the lien. 
Recent decisions impact the ability to reduce the 
amount, or change payment terms for, and/or 
remove entirely, a lien and take full advantage of 
the benefits that the filing of a bankruptcy case 
may offer.
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Although the debtor ’s appeal 
is pending decision before the 
Fourth Circuit Court of Appeals, 
Alvarez v. HSBC Bank USA, N.A, 
___B.R. ___, 2011 WL 6941670 (D. 
Md. December 28, 2011) (Garbis, 
J.), affirming the October 7, 2011, 
opinion of Judge Wendelin Lipp, 
in Case No. 11-02886, declining to 
enter a default judgment, holds that 
a Chapter 13 stripoff of a wholly 
unsecured second consensual mort-
gage lien (where balance on the first 
lien exceeds market value) under 
11 U.S.C. § 506 against tenants-by-
entirety real property requires that 
both spouses that granted the lien 
be debtors before the court; the 
stripoff cannot be accomplished in 
a bankruptcy case filed only by 
one spouse. Joinder of the non-
filing spouse as a co-movant party 
in a bankruptcy case filed by only 
one spouse is no longer sufficient, 

following Hunter v. Citifinancial, 
Inc. (In re Hunter), 284 B.R. 806, 
813 (Bankr. E.D. Va. 2002) (“[D]
ebtor and his spouse have a con-
current interest in the entire prop-
erty. Even if the lien were some-
how avoided as to the debtor ’s 
interest, it would remain as to the 
wife’s interest and would encumber 
the entire property.”), and declin-
ing to follow contrary authority in 
Strausbough v. Co-op Services Credit 
Union (In re Strausbough), 426 B.R. 
243 (Bankr. E.D. Mich. 2010) (hus-
band discharged from mortgage 
debts in his Chapter 7 case denied 
joinder due to lack of standing as 
non-filing spouse in wife’s sole 
Chapter 13 case and motion granted 
to avoid wholly unsecured consen-
sual second mortgage lien against 
tenant-by-entirety residential realty. 
Strausbough, 426 B.R. at 246, was 
decided upon the binding authority 

of Lane v. Western Interstate Bancorp. 
(In re Lane), 280 F.3d 663, 664 (6th 
Cir. 2002), which held that, “[w]here 
a creditor holds a second mortgage 
on a homestead valued at less than 
the debtor’s secured obligation to a 
first mortgagee, . . . the holder of the 
second mortgage has only an `unse-
cured claim’ for § 506(a) purposes” 
and “[f]urther `[i]f a claimant’s lien 
on the debtor’s homestead has no 
value at all . . . the claimant holds 
an `unsecured claim’ and the claim-
ants’ contractual rights are subject 
to modification’ under § 1322(b)
(2) of the Bankruptcy Code.” 280 
F.3d at 669. This is the same conclu-
sion reached by the U.S. Bankruptcy 
Court and the U.S. District Court 
in In re Davis, 447 B.R. 738, 745 
(Bankr.D.Md. 2011) (Lipp, J.), aff’d, 
T.D. Bank, N.A. v. Davis, 2012 WL 
439701 (D. Md. 2012) (“In other 
words, a creditor must demonstrate 
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that it has an allowed secured claim 
under Section 506(a) before it can 
invoke the anti-modification provi-
sion of Section 1322(b)(2).”; “[i]n 
this case, as of the Petition Date, TD 
Bank had an in rem claim against the 
Debtors’ bankruptcy estate in the 
form of a lien against the Debtors’ 
real property. TD Bank’s in rem claim 
has been valued at $0.00 because 
there is no value in the Debtors’ real 
property to which it could attach in 
light of the existing liens with high-
er priority. Accordingly, TD Bank’s 
in rem claim is wholly unsecured in 
the Debtors’ Chapter 13 case pur-
suant to Section 506(a) and can be 
avoided pursuant to Section 506(d). 
See First Mariner Bank v. Johnson, 411 
B.R. at 223–24. This determination is 
consistent with the plain language 
of Section 506(a), and with the pro-
cedures established by this Court, 
which require debtors to complete 
the lien valuation/stripping process 
prior to confirmation.”). The credi-
tor’s appeal in In re Davis is also 
pending decision before the Fourth 
Circuit and is set for argument in 
December 2012.

Davis’ noteworthy holding is 
that lien stripping is permitted 
even where a debtor is ineligible 
to receive a discharge of debts in a 
Chapter 13 case. On June 7, 2008, 
Mr. and Mrs. Davis filed a Chapter 7 
case and, because they did not have 
sufficient income to fund a Chapter 
13 Plan when Mrs. Davis was unem-
ployed, they received a discharge on 
September 17, 2008. Subsequently, 
they both obtained gainful employ-
ment and, facing imminent fore-
closure, they filed a Chapter 13 
case on September 4, 2009, for the 
purpose of allowing them to reor-
ganize their debts and save their 

home and rental property. They 
filed three Motions to Avoid Lien/
Value Collateral and Avoid Security 
Interest, in two of which TD Bank, 
N.A. was named as a respondent. 
TD Bank, N.A. and the Chapter 13 
Trustee opposed the motions on the 
basis that valueless liens could not 
be stripped under Sections 506(a) 
and (d) in a “Chapter 20,” – that is, 
a Chapter 13 case in which a debt-
or is ineligible for discharge. The 
Bankruptcy Court’s analysis begins 
with a determination of whether the 
creditor holds an allowed secured 
claim pursuant to Section 506(a). 
By its terms, Section 1325(a)(5)(B)(i)
(I)(bb) is inapplicable. If the lien is 
not an allowed secured claim under 
Sections 506(a) and (d), then Section 
1325(a)(5)’s requiring discharge 
under Section 1328(f) to eliminate 
the lien is never invoked, as Section 
1325(a)(5) applies only to allowed 
secured claims. 

The Davis Court declined to fol-
low In re Jarvis, 390 B.R. 600 (Bankr. 
C.D. Ill. 2008), and distinguished In 
re Mendoza, 2010 WL 736834 (Bankr. 
D. Co. 2010) as disregarding bind-
ing precedent in that jurisdiction, 
Griffey v. U.S. Bank (In re Griffey), 
335 B.R. 166 (B.A.P. 10th Cir. 2005) 
which held that Section 1322(b)(2) 
does not prohibit the modification 
of a wholly unsecured claim. The 
Davis Court also distinguished In re 
Fenn, 428 B.R. 494 (Bankr. N.D. Ill. 
2010) where critical to the analysis 
in Fenn was a lien’s avoidability 
under Section 506(d) being deter-
mined by whether its underlying 
claim has been allowed -- but how 
the unsecured lienholder can estab-
lish an allowed secured claim to 
trigger the application of Section 
1325(a)(5) where there is no value 

to support the lien was not clearly 
explained in Fenn. The Davis Court 
agreed with the minority view in In 
re Hill, 440 B.R. 176 (Bankr. S.D. Cal. 
2010) and in In re Tran, 431 B.R. 230 
(Bankr. N.D. Cal. 2010).

Alvarez has already been applied 
to attempts to stripoff or stripdown 
to a secured portion a lien against 
non-residential, investment realty. 
Gottron v OneWest Bank FSB (In re 
Gottron), B.R. , 2012 WL 907489, at 
*2 (Bankr. D. Md. Mar. 16, 2012), 
holds that under Alvarez the § 
506(d) stripdown bifurcation of a 
consensual lien granted by a hus-
band and wife on investment realty 
requires that both the husband and 
wife be debtors; that § 506 voids a 
lien “only to the extent it secured a 
‘claim against the debtor.’ . . . [T]he 
provision does not void the lien to 
the extent it ‘secures a claim against 
[a non-debtor].’”

Recently, in Sood v. Business 
Lenders, LLC, B.R. , 2012 WL 2847613 
(D. Md. July 10, 2012), where debt-
ors obtained a Chapter 7 discharge 
on August 25, 2010, and after their 
mortgage lender docketed a fore-
closure case, they filed a Chapter 13 
case on December 19, 2010, where 
the Final Decree closing the prior 
Chapter 7 case was not issued until 
March 20, 2012, the Bankruptcy 
Court, following a hearing on its 
sua sponte show cause order, dis-
missed the Chapter 13 case and 
the debtors appealed. U.S. District 
Court Judge Garbis addressed the 
“simultaneous” filing of cases and 
distinguished those that are merely 
sequential and authorized where the 
prior case was closed. Judge Garbis 
was persuaded that there should 
be no per se rule barring a simul-
taneous Chapter 20, observing that 
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the absence of a per se rule did not 
necessarily mean that debtors were 
entitled to file the Chapter 13 case at 
issue. The District Court remanded 
for the Bankruptcy Court to make 
appropriate findings and determine 
whether, even in the absence of a per 
se prohibition, it would neverthe-
less dismiss the Chapter 13 case due 
to a finding of bad faith on the part 
of debtors or on other grounds.

In a very recent “Chapter 20” 
opinion in In re Sweitzer, 2012 
WL 3647130, ___B.R. ___, (Bankr. 
D. Md. August 21, 2012), Case 
No. 11-27305-DER, the debtors 
objected to a proof of claim filed 
by Real Time Resolutions, Inc., 
the debtors’ personal liability had 
already been discharged in a prior 
Chapter 7 case, prior to confir-
mation of a plan the creditor ’s 
second mortgage lien had already 
been stripped by an Order provid-
ing that Real Time’s claim was 
“deemed wholly unsecured and 
shall be treated as such”, the debt-
ors’ plan did not provide for any 
distribution to unsecured credi-
tors, and where the debtors were 
ineligible to receive a Chapter 
13 discharge. The Court, in an 
opinion by Judge Rice, held that 
the confirmation of the plan did 
not moot the issue where hold-
ers of allowed unsecured claims 
could request modification of a 
confirmed Chapter 13 plan, that 
the lien avoidance Order language 
did not allow a general unsecured 
claim under the plan and differed 
from the Court’s form Order, and 
citing In re Scantling, 465 B.R. 671 
(Bankr. M.D. Fla. 2012) as persua-
sive and applicable held that Real 
Time did not hold a secured claim 
by virtue of the § 506 valuation 

and did not hold an unsecured 
claim by virtue of the prior dis-
charge, concluding that “[t]his rul-
ing disallows Real Time’s claim for 
purposes of distributions under 
the Chapter 13 plan. It does not 
affect Real Time’s remaining in rem 
rights against the debtors’ resi-
dence in the event the debtors: (i) 
propose a sale of their residence in 
this case; or (ii) do not complete 
their plan payments and the case 
is dismissed.” Sweitzer, id., Case 
No. 11-27305-DER, Docket No. 41, 
Opinion, p. 8 n. 7.

Cunningham v. Homecomings Fin. 
Network (In re Cunningham), 246 B.R. 
241 (Bankr. D. Md. 2000), affirmed, 
sub nom., Ryan v. Homecomings Fin. 
Network, 353 F.3d 778 (4th Cir. 2001) 
applying the U.S. Supreme Court’s 
decision in Dewsnup v. Timm, 502 
U.S. 410 (1992) – which conclud-
ed that a Chapter 7 debtor could 

not stripdown a partially secured 
mortgage lien under § 506(d) – 
holds that a Chapter 7 debtor is 
also precluded from stripping off 
a wholly unsecured junior lien. See 
also, Talbert v. City Mortg. Serv., 344 
F.3d 555 (6th Cir. 2003); Laskin v. 
First Nat’l Bank of Keystone, 222 B.R. 
872 (B.A.P. 9th Cir. 1998). However, 
relying on its precedent, Folendore 
v. U.S. Small Bus. Admin., 862 F.2d 
1537 (11th Cir. 1989), which con-
cluded that an allowed claim that 
was wholly unsecured was void-
able under the plain language of § 
506(d), 862 F.2d at 1538-39, albeit 
addressing the 1978 version of the 
Bankruptcy Code, the 1984 amend-
ments to which did not alter the per-
tinent language in §§ 506(a) or (d), 
the Eleventh Circuit recently held 
that a Chapter 7 debtor may stri-
poff a wholly unsecured mortgage 
lien. McNeal v. GMAC Mortgage, 
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LLC, HomeComings Financial, LLC, 
--- F.3d ---, 2012 WL 1649853 (11th 
Cir. May 11, 2012) (No. 11-11352). 
In Woolsey v. Citibank, N.A., et al. 
(In re Woolsey), --- F.3d ---, WL 
3797696 (10th Cir. 2012), decided 
September 4, 2012, the Bankruptcy 
Court had sustained the Chapter 
13 trustee’s objection to confirma-
tion of the debtor ’s proposed plan 
on the ground that it had to con-
tain language acknowledging con-
tinuance of the junior mortgagee’s 
wholly unsecured lien on debtors’ 
residence until full payment or dis-
charge and providing for reinstate-
ment of the lien if the debtors did 
not receive a discharge. 438 B.R. 432 
(Bankr. D. Utah 2010). The District 
Court affirmed. The Tenth Circuit 
held that the debtors could not 
stripoff a junior mortgage that was 
wholly unsupported by any equity 
in residential property that was 
subject thereto, at least when any 
lien that secured a claim against 
the debtors that was not an allowed 
claim is voided under § 506(d). 

Notable, however, in Woolsey, 
is that the debtors did not argue 
that authority to void the lien was 
granted under § 1322(b)(2). The 
split in decisions among the Circuit 
Courts may offer an opportuni-
ty for the U.S. Supreme Court to 
revisit Dewsnup and perhaps limit 
its application to bifurcation of 
liens in Chapter 7, thereby vitiating 
the constraints presently imposed 
by Ryan v. HomeComings Financial. 
Of course, this same circumstance 
could provide the Supreme Court 
the opportunity to expand the 
holding of Nobelman v. American 
Savings Bank, 508 U.S. 324 (1993), 
which affirmed the Fifth Circuit’s 
opinion denying confirmation of a 

Chapter 13 plan that proposed to 
bifurcate a claim on debtors’ prin-
cipal residence into secured and 
unsecured claims and reducing the 
mortgage to the fair market value 
of the residence.

The anti-modification provi-
sions of 11 U.S.C. §§ 1322(b)(2) and 
1123(b)(5) apply only to holders of 
claims secured only by a security 
interest – a consensually-granted-
mortgage or deed-of-trust lien – in 
real property that is the debtor ’s 
principal residence. The provi-
sions do not apply to investment 
real property or judicial liens, that 
is, liens arising from judgments 
obtained through adversary pro-
ceedings. In Maryland, a lien, con-
sensual or judicial, is voidable 
in Chapter 11 and 13 cases in 
its entirety if it is wholly unse-
cured pursuant to Johnson v. Asset 
Management Group, LLC, 226 B.R. 
364 (D. Md. 1998). The securi-
ty interest of a voluntary second 
mortgage/deed-of-trust lien or an 
involuntary judgment lien may be 
avoided and canceled, and the for-
merly secured creditor treated as 
unsecured and entitled to receive 
a distribution under a repayment 
plan as a creditor holding an unse-
cured debt in the amount of its 
former lien. A motion to determine 
the secured status of the second 
lien must be filed pursuant to 
Rule 3012 of the Federal Rules of 
Bankruptcy Procedure to accom-
plish this result which is permit-
ted by the special provisions of 11 
U.S.C. § 1322(b)(2) and (5) inap-
plicable to Chapter 7 cases. An 
appeal was noted [Comment: Is 
“noted” the correct term here?] to 
the Fourth Circuit regarding the 
correctness of the Johnson decision, 

and the Fourth Circuit in Suntrust 
Bank v. Millard (In re Millard), 414 
B.R. 73 (D.Md. 2009), aff ’d 2010 
WL 5158561 (4th Cir. 2010), in 
an unpublished opinion, affirmed 
per curiam Judge Garbis’ ruling in 
Millard that Chapter 13 stripping 
off of wholly unsecured liens is 
allowed (4th Cir. No. 09-2266). 
First Mariner Bank v. Johnson, 411 
B.R. 211 (D. Md. 2009), aff ’d, 407 
Fed. Appx. 713, 2011 WL 52358 
(4th Cir. 2011), similarly permits 
the stripoff of a wholly unsecured 
consensual lien, and both Millard 
and First Mariner are post-BAPC-
PA cases – BAPCPA is the 2005 and 
current version of the Bankruptcy 
Code — unlike Dewsnup and Ryan 
v. Homecomings Financial, which 
were decided prior to the enact-
ment of BAPCPA. Specifically 
addressing judicial liens, Botkin 
v Dupont Community F.C.U., 650 
F.3d 396, 400 (4th Cir. 2011), holds 
that a Chapter 7 debtor can avoid 
a judicial lien on fully encum-
bered residential realty under 11 
U.S.C. § 522(f) as an impairment of 
an exemption, despite no exemp-
tion having been claimed for any 
resulting equity.

Taken together, in difficult eco-
nomic times, these decisions offer 
methodologies that may secure the 
promise, preservation and retention 
of home ownership for Marylanders.

Mr. Kivitz is a Baltimore attorney con-
centrating on reorganization, bank-
ruptcy, insolvency, and commercial law, 
representing financial institutions and 
asset-based secured lenders, unsecured 
creditors, trustees, creditors’ commit-
tees, and debtors in Chapter 11 and 13 
reorganization cases and in Chapter 7 
liquidation cases. He may be reached at 
mkivitz@aol.com.
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Looking For Order In the New Law School Landscape

An Interview with  
University of Baltimore 

School of Law  
Dean Ronald Weich 

By W. Patrick Tandy

Just south of Baltimore’s Penn Station, the decidedly 21st century profile 

of the new John and Frances Angelos Law Center stands in stark contrast to 

the historic structures surrounding it. Set to open in spring 2013, the 12-story, 

190,000-square-foot building is poised to become one of the first Leadership in 

Energy and Environmental Design (LEED) Platinum-Certified law schools in the 

nation. Its glass exterior infuses the central atrium with natural light. Those same 

windows are equipped with sensors designed to maximize the efficiency of internal 

heating, cooling and lighting through monitoring – and automatically responding 

to – such external variables as wind and sunlight. Multiple entrances dispense with 

conventional concepts like “front” or “back” doors.
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And when those doors open later 
this year, the University of Baltimore 
School of Law will be, for the first 
time in the institution’s 88-year his-
tory, housed entirely under one roof 
(one, at that, designed to harvest 
rainwater).

“That building is going to be 
a very vivid symbol of this law 
school,” says Ronald Weich, Dean of 
the University of Baltimore School 
of Law, who assumed his post July 
1, 2012. Much like its namesake 
city, “UB Law School prides itself 
on being very practical and gritty.” 
Weich notes that the new building 
– designed by Behnisch Architekten 
of Stuttgart, Germany, in conjunc-
tion with the Baltimore architectural 
firm of Ayers/Saint/Gross, Inc. – 
reflects these traits in its ubiquitous 

use of raw and recycled materials.
“I think the people who designed 

it had a sense that this building 
should be very grounded in reality,” 
he says, adding that it sets a new 
standard for a school that “prides 
itself on the excellence of the educa-
tion that it provides.”

“It’s a building with a lot of com-
plexity,” he muses, “but with order 
on top of the complexity. It is, in a 
sense, like the law.”

Like that unconventional struc-
ture taking form at the intersection 
of Charles Street and Mt. Royal 
Avenue, Weich himself is some-
what anomalous to his surround-
ings. Indeed, for the former U.S. 
Department of Justice Assistant 
Attorney General for Legislative 
Affairs under the Obama adminis-

tration, the new position represents 
his first professional foray into aca-
demia since graduating from Yale 
Law School in 1983.

“I have had a great career in 
Washington, done a lot of different 
things there, but it was time to move 
on to something very different,” says 
Weich. “I’ve always wanted to chal-
lenge myself professionally, and so 
it seemed like the right time to ‘man 
the barricades’ of legal education. I 
wanted to help lead an organization 
whose mission I respect, and that is 
certainly true of the University of 
Baltimore School of Law.”

However, Weich acknowledges 
that today’s law school experience 
and, to be sure, the legal profession 
as a whole, are indeed very different 
than they were 30 years ago.
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“It used to be that law was a 
certain ticket to affluence,” says 
Weich. “That is no longer true, even 
for students at elite law schools. 
The legal market has changed, the 
economy is struggling, and now 
law firms no longer hire armies 
of recent graduates to staff cases.” 
Hiring, he notes, has become much 
more selective, resulting in greater 
competition for jobs in both the 
private and public sectors.

Much has also changed at the 
University of Baltimore School 
of Law itself. In August 2010, the 
school broke ground on the new 
state-of-the-art Law Center, and ear-
lier this year, US News & World 
Report ranked UB Law 113th on its 
annual list of the nation’s best law 
schools, a four-spot improvement 
from the previous year (its Clinical 
Training rose seven spots, ranking 
23rd in the nation).

Yet, recent history has not been 
devoid of challenges: the sudden 
resignation of Weich’s predecessor, 
Phillip J. Closius, in 2011, following 
a high-profile clash with University 
of Baltimore President Robert L. 
Bogomolny over law-school fund-
ing; the ensuing yearlong search 
for Closius’s replacement; and a 
growing national trend of new law 
school graduates carrying high stu-
dent debt into a world of seemingly 
uncertain job prospects.

“Students today need to graduate 
practice-ready,” says Weich. “They 
have to be prepared to represent cli-
ents, appear in court, manage com-
plex transactions, almost from the 
day that they pass the bar.

“At UB, they have many oppor-
tunities to experience the law – 
internships, externships, clerkships, 
summer jobs, clinics,” he continues. 

“I want to sharpen the focus and 
make sure that our students are as 
practice-ready as they can be. That 
will help them get good jobs, and I 
hope it will attract the next genera-
tion of students.”

A New York City native, Weich grew 
up in the Bronx, the son of a busi-
nessman whose career held no inter-
est for his progeny. Instead, the 
younger Weich gravitated toward 
the law by way of his mother, a mat-
rimonial attorney.

“I went to court with my mom 
at an early age, read a lot of Perry 
Mason,” recalls Weich. “I felt the 
law was a very noble and exciting 
profession. I never had any doubt 
that that’s what I wanted to do.”

Prior to attending Yale, Weich 
received his undergraduate degree 
from Columbia University in 1980. 
His first job after law school, as a 

fresh-faced assistant district attor-
ney in Manhattan, however, proved 
less than satisfying. “I felt that 
I wasn’t making a difference in 
the lives of the people who came 
through that system,” he explains. 
“I found many defendants to be suf-
fering from drug addiction, alcohol-
ism, and mental illness. After sev-
eral years of processing those cases, 
I decided I wanted to be involved 
in policy-making to try to stop the 
flow of people into the criminal jus-
tice system.”

Weich ultimately made that leap 
in 1987, when he joined the staff of 
the U.S. Sentencing Commission, 
where he spent the next three years 
challenging the constitutionality of 
the Sentencing Reform Act in fed-
eral courts around the country. He 
continued his pursuit of civil and 
criminal justice, legislative and 
policy issues well into the 1990s 
as General Counsel to the Senate 
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Committee on Labor and Human 
Resources and Chief Counsel to the 
late Massachusetts Senator Edward 
M. Kennedy on the Senate Judiciary 
Committee.

Weich moved to the private sector 
in 1997 when he assumed the role 
of partner in the litigation depart-
ment of the Washington-based law 
firm of Zuckerman Spaeder LLP. In 
2005, he returned to the public sec-
tor as a legal adviser to then-U.S. 
Senate Minority Leader Harry Reid 
of Nevada. Later, Weich served as 
Chief Counsel to Reid when the lat-
ter became Senate Majority Leader 
in 2007, a position Weich held until 
his confirmation to the Justice 
Department in May 2009.

Despite being new to academia, 
Weich considers much of his prior 
professional experience, such as 
understanding how to be an advo-
cate, “analogous” to the demands 
of leading the nation’s sixth-largest 
public law school into the 21st cen-
tury. “Working in the United States 
Senate, for example, involves find-
ing common ground among differ-
ent stakeholders; that’s important 
for what we do here,” he says. “And 
my work in the Justice Department 
exposed me to the challenges of 
a public entity and the need to be 
responsive to the community.”

“I feel like everything I’ve done 
[previously] contributes to the work 
I’m doing now,” he adds. “I want to 
help shape the next generation of 
lawyers. I’m sort of at a point in my 
career where I can do that with some 
credibility.”

In May 2012, the American Bar 
Association reported that today’s 
law students graduating from pub-

lic law schools carry an average 
debt of $75,700, while their private-
school counterparts enter the work-
force owing an average of $125,000.

“We want to do our best to keep 
the cost of law school from increas-
ing,” says Weich. “We want to do 
our best to help our students get 
jobs that enable them to pay off 
their student debt and advance 
professionally.” To that end, Weich 
underscores the availability of fed-
eral loan forgiveness programs, as 
well as scholarships provided by 
the school. “We want to make sure 
our students are aware of them, and 
help them access those opportuni-
ties as best they can.”

“In all those ways we’re trying 
to make this a good investment for 
students,” he continues. “Yes, [law 
school] is a substantial expendi-
ture, but there is [still] significant 
opportunity for a lucrative career 
afterwards.”

The school’s Law Career 
Development Office, Weich notes, is 
constantly “working in lots of cre-
ative ways to provide opportunities 
for students to sample the working 
world and get the jobs that they 
want.” Its latest efforts include an 
“Apprentice” program that, among 
other things, offers recent graduates 
the opportunity to provide legal 
services to local non-profit organiza-
tions at least two days a week while 
they seek permanent employment. 
The school also focuses on bolster-
ing the professional experience of 
its recent graduates through pro 
bono service coordinated through 
programs like its “Professional 
Development Institute” and “Pro 
Bono Challenge”, the latter a col-
laborative effort with various legal 
services providers, including Pro 

Bono Resource Center of Maryland, 
Maryland Legal Aid, and Maryland 
Volunteer Lawyers Service.

“Law students have an obligation, 
just as lawyers do, to engage in pro 
bono activity,” says Weich. Likewise, 
“the Law School has an obligation 
to provide those opportunities to 
students. And we all want to do it. 
It is also another element of expe-
riential learning – as students work 
with pro bono clients and partner 
with organizations that are provid-
ing legal services to disadvantaged 
communities, they’re learning how 
to be lawyers.”

On his own part, Weich plans 
to enhance UB Law’s relationship 
with Maryland’s legal community 
by meeting with Bar leaders from 
across the state. He also hopes to help 
“open more doors” for his students 
by drawing on his experience in the 
nation’s capital. “I want to not only 
send our students to Washington, 
but also bring Washington to our 
students,” he says. “I intend to invite 
some of the people I’ve worked 
with in Washington to speak at the 
school and talk with our students 
about their work and their careers.” 
To Weich, the physical and often 
psychological distance between 
Baltimore and DC should come as 
no obstacle to career opportunities.

“It’s two different cities, but one 
region,” he says. “There’s no rea-
son why Washington should be dis-
tant from this school. And there are 
many, many legal jobs and opportu-
nities for students in that city.”

Weich also intends to act as a sort 
of “cheerleader” for UB Law – a 
school “deservedly well-known for 
its practical education” – by pro-
moting its reputation and all that it 
offers, throughout the region and 
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beyond. “I need to broadcast this 
law school’s attributes to prospective 
students and prospective employ-
ers.” At the same time, he plans to 
keep the home fires well tended.

“We’ve got a good thing here, but 
it can always get better,” he says. 
“We need to make sure that [UB 
Law] is as excellent as it can be.” By 
focusing on the needs of UB Law’s 
students, improving the curricu-
lum, and raising the local, regional, 
and national visibility of the school, 
Weich hopes to build a legacy as 
“someone who made this place even 
more excellent than it already is.” 

“I love Baltimore,” Weich says of 
his newly adopted hometown. “It’s 

a city that has tremendous culture, 
good restaurants, and very nice peo-
ple. I’ve only begun to explore it. 
I’m having a good time doing that.”

The opening of the new John and 
Frances Angelos Law Center later 
this year, he predicts, will be “a major 
event” in the lives of both the school 
and its neighbors. “It’s a building 
that is in every way conscious of the 
community around it. That’s true 
of this law school in general. We’re 
part of the community, and I’d like 
to think that we’re a leader in the 
community.” The national focus on 
the new building, he adds, will only 
help in his mission of “taking the 
law school to even greater heights.” 
Indeed, the “great challenge” the 
building itself presents is key to the 

school’s future.
“I think we need to live up to all 

that building has to offer,” muses 
Weich. “How do we inhabit it fully 
– in lots of practical ways, but also 
in a more abstract way? How do 
we provide an education that is as 
exciting as that building? Complex 
– yet it all has order to it. Just like 
the law.”

W. Patrick Tandy is Director of 
Communications for the Maryland 
State Bar Association and Editor of the 
Maryland Bar Journal.
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The Art of Litigation is based upon 
a set of ten (10) guiding principles 
that, when applied individually, nei-
ther guarantees success nor avoids all 
but certain failure. However, when 
applied collectively in a seamless and 
harmonic fashion, these very prin-
ciples will likely give you a strategic 
advantage over your adversary.

unity of Purpose:
Whether you are litigating your first 
trial or your one hundredth, you 
should carry out each move within 
a strategic framework with a clear 
and concise purpose. Sometimes 
that purpose is to win outright (all 
or nothing approach). Occasionally, 
that purpose is to minimize your 
loss (mitigation approach.) Every so 
often, that purpose is tiered within 
a combination of different purposes 
(hybrid approach.) No matter what 
the primary goal or purpose, every 
motion filed, every witness subpoe-
naed, every communication with the 
Court and opposing counsel, etc., 
should be done with that goal or 
purpose in mind. 

You should also apply the “unity 
of purpose” principle and coordinate 
tactics and strategies when working 
on a case with your staff, co-coun-
sel, or others. The right hand must 
always know what the left hand is 

doing. Your purpose must be their 
purpose. Your focus must be their 
focus. Your sense of urgency must 
be their sense of urgency. Any vari-
ance or inconsistency as to your uni-
fied purpose creates an opportunity 
for the presentation of your case to 
appear disjointed and incoherent. 
This can ultimately hurt your case 
and result in an unfavorable out-
come. For example, opening state-
ments, closing arguments and final 
rebuttal must all advance the same 
approach. This is true whether or not 
co-counsel is used. If your approach 
to your opening statement is to win 
outright, but your approach to your 
closing argument and/or final rebut-
tal is to minimize your loss and/or a 
combination of different approaches, 
the likelihood of your message being 
rejected is increased. Consequently, 
your theory of the case becomes more 
vulnerable to a more unified presen-
tation from your adversary.

rules of Engagement:
Engaging in litigation without a thor-
ough grasp of the pertinent rules is 
like an army invading a foreign ter-
ritory without a map. When you are 
involved in litigation, you should 
know the rules better than anyone 
else involved in that particular case. 
“Everyone” includes, but is not lim-

ited to, co-counsel, opposing counsel 
and the judge. “Rules” include, but 
are not limited to, applicable statutes, 
case law local rules, and the judge’s 
preferences. Judges and Juries are 
more often positively influenced by 
attorneys who demonstrate a better 
understanding and command of the 
relevant laws of a given case. The rea-
son is simple: whether assessed from 
the witness stand or the trial table, 
credibility means everything. In the 
litigation business, legal knowledge 
equals credibility. Consequently, the 
more credible you are, the more your 
intended audience is willing to listen 
to and believe you. 

Failing to Prepare is 
Preparing to Fail:
If you haven’t reviewed every piece 
of discovery in a given case, you 
haven’t prepared that case. If you 
haven’t talked to every potential 
witness in a given case, you haven’t 
prepared that case. If you haven’t 
researched all available theories in 
a given case (favorable and unfa-
vorable), you haven’t prepared that 
case. During any trial, you don’t 
want to be surprised by a piece 
of evidence or trial strategy that 
was available to you before the trial 
had started. Such a scenario will 
undoubtedly affect your credibility 

The Art of Litigation – A Practitioner’s Guide to  
Strategic Litigation
By Kerwin Anthony Miller, Sr.
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not only with the judge and jury, but 
also with your client and colleagues. 
To adequately prepare your case for 
litigation, you should prepare as if 
you know opposing counsel is doing 
all the things you should be doing to 
properly prepare (and then do little 
more). Beyond what I have already 
mentioned, that level of preparation 
should include determining what 
evidence is essential to prove or 
defend your case, prepping every 
anticipated witness for trial and 
rehearsing your opening statement 
and closing argument. Due to the 
reality that some things that occur 
during the course of litigation are 
not under your control, you are at a 
significant disadvantage when you 
fail to master those things that are 
within your control. I have frequent-
ly told attorneys that even the best 
cases have bad facts that can derail 
them. However, if you are prepared, 
you would have effectively dealt 
with those bad facts before stepping 
into a courtroom.

Hope for the Best, Prepare 
for the Worst:
Even after prepping witnesses and 
preparing for trial to the best of your 
ability, there are no guarantees that 
your trial will run as smoothly as you 
have envisioned. When under the 
“hot lights” of the witness stand, wit-
nesses sometimes forget what they 
told you during your prep sessions. 
Sometimes, they remember things 
(good and bad) that they never men-
tioned to you during your prep ses-
sions. Sometimes, they just go com-
pletely off-script. You have to prepare 
for those issues as if they are likely to 
happen. That means you have to be 

able to, amongst other things, refresh 
a witness’ recollection, impeach a 
witness and deal with adverse wit-
nesses. This must all be done without 
missing a beat. Additionally, there 
may be “an occasion or two” when a 
judge will not rule in your favor on 
matters such as objections and other 
evidentiary issues. Therefore, you 
must be prepared to deal with such 
adverse rulings confidently and com-
petently. Again, this must be done 
without missing a beat. If you pre-
pare for the worst in such instances, 
you will be more than ready to prove 
or defend your case through one of 
several backup plans.

Know Thy Self:
To know yourself is to trust your-
self. Self-awareness is one of the key 
components to success in litigation. 
No one knows you like you do. You 
are your biggest fan and your big-
gest critic. If you are honest in your 
self-assessment and self-evaluation, 
you will learn your true strengths 
and weaknesses. More importantly, 
you will learn to turn your weak-
nesses into strengths and make your 
strengths your adversary’s weak-
nesses. Knowing yourself helps you 
determine your comfort level with 
different ways of presenting a case. 
For example, it helps you determine 
whether or not to use a podium dur-
ing opening statements and closing 
arguments or whether to stand dur-
ing your direct and cross examina-
tions. Knowing yourself helps you 
put yourself in the best situation to 
strive and succeed (or at the very 
least keep you calm and comfort-
able). It also helps you prepare to 
the maximum of your ability. You 

will know whether or not all-nighters 
work on the eve of trial or whether or 
not you need 12 hours of sleep before 
trial. Additionally, you will learn how 
to best pace yourself when you begin 
to prepare in earnest and start devel-
oping your trial strategy.

Know Thy adversary:
Almost as important as knowing 
yourself when litigating a case is 
knowing your adversary. It’s one 
thing to know and understand 
your strengths and weaknesses but 
it’s entirely another thing to know 
and understand your adversary’s 
strengths and weaknesses as well. 
This is significant because in real-
ity most attorneys cannot “out Gus 
Brown” Augustus F. Brown or “out 
Ken Ravenell” Kenneth W. Ravenell. 
Therefore, you should never play 
to your opposition’s strengths. If 
opposing counsel is brilliantly artic-
ulate, and that’s not your strength, 
it does not make sense to try to 
match their gift of alliteration. You 
should instead appeal to the judge 
or jury in a more conversational or 
“average Joe” tone. If your opposing 
counsel is a pointer and a screamer, 
and that’s not your style, it makes 
more sense to use that aggression 
against them. This is accomplished 
by utilizing a more controlled tone, 
rather than trying to match their 
style. Obviously, when determining 
how to counteract an opponent’s 
style, careful consideration must be 
given to, amongst other things, the 
type of case you’re involved in. For 
example, if you’re the defense in a 
crime of violence where there is no 
doubt that the crime occurred but 
there is some question as to who 
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committed the offense, it’s never a 
good idea to aggressively attack the 
victim. Strategically, it’s more effec-
tive to calmly try to establish that 
the victim is “mistaken” as opposed 
to attacking the victim in an effort to 
establish he is a “liar”. Keep in mind 
the victim may be the only person 
in the courtroom that is truly liked 
by the fact finder. Therefore, coming 
off as insensitive or callous during 
an examination can harm your case. 
Conversely, if you’re the defense in 
a felony drug case and the state’s 
star witness has an axe to grind with 
your client, or is a co-conspirator, it 
may prove more effective to take an 
aggressive approach with such wit-
ness and stay in attack mode. 

death Before dishonor:
No case, big or small, is worth com-
promising your integrity, credibility 
or your license. Ethics and profes-
sional responsibility are the corner-
stones of our profession and should 
always be maintained at all times. 
I have seen attorneys fail to dis-
close clearly discoverable or Brady 
material just to win a case. I have 
seen attorneys knowingly misrepre-
sent cases, statutes and rules to the 
Court and opposing counsel in order 
to “prevail” on a point. I have also 
seen attorneys try to cover up their 
mistakes by misleading the Court 
and opposing counsel. Keep in mind 
that once your credibility is called 
into question in this manner, your 
reputation may never recover. Judges 
remember and the bar never forgets. 
A tarnished reputation would unde-
niably affect the Court’s rulings on 
your motions or other pleadings in 

matters that are closely decided. It is 
always the better option to concede 
a point, or even kill your case, rather 
than dishonor the profession and kill 
your career. 

respect the Process:
The “Golden Rule” in litigation is 
that you are not the only one with 
a job to do. Everyone in the process 
has an important function and role 
in this system and must be respected 
when performing their respective 
functions. This includes Judges who 
are not appointed or elected to sim-
ply rubber stamp everything you 
say or do. It also includes opposing 
counsel whose obligation is to their 
client, not to you or your social cal-
endar. Nothing annoys me more than 
to hear an attorney complain when 
opposing counsel files a pleading, 
plans to argue a motion or insists on 
litigating an issue. Such distress due 
to simple legal maneuvering also 
affects your credibility and standing 
with the Court and your colleagues. 
This underscores your lack of legal 
temperament and level of prepara-
tion, as well as opens you up to a 
“strategic offensive” regarding such 
flaws. I have had countless conversa-
tions with defense attorneys around 
the state that tell me that they never 
waive motions with certain prosecu-
tors because they use the “threat” 
of motions hearings to secure better 
plea offers. You should also respect 
the roles and jobs of victims, wit-
nesses, court staff and jurors. This 
includes, amongst other things, 
wasting their time. Any perceived 
lack of respect for these entities may 
prove to be to your disadvantage 

and detriment. Use the process and 
all its trappings to your advantage, 
but do not misuse or abuse it.

The Virtues:
Bluster, arrogance and overconfi-
dence can be your worst enemies 
during the course of a trial. Those 
character traits can negatively impact 
rulings, judgments and sentences. 
Remember, the case is not about 
you; rather it’s about your client. 
Therefore, all of your energy should 
be devoted to supporting your stra-
tegic purpose. Once you break form, 
you break focus and begin to go 
off-script. To make matters worse, 
your arrogance and bluster may give 
opposing counsel more incentive to 
defeat you. The most effective litiga-
tors are patient and humble. Those 
are the virtues that would allow you 
to navigate through the terrain of a 
tough litigation. Patience allows an 
attorney to stick to her script, mak-
ing the anticipated strategic adjust-
ments when necessary. You must 
exercise humility when you are per-
sonally attacked or heralded; when 
you make a mistake or point out 
someone else’s; and when the court 
rules against you or in your favor. 
Keep in mind that all eyes are on you 
during the course of a trial and opin-
ions are continuously being formed 
and reformed. Thus your demeanor 
will affect your credibility and ulti-
mately your case.

life Happens:
No matter how well you have pre-
pared for a trial, you must under-
stand and accept that unanticipat-
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ed events beyond your control are 
bound to happen. That is why it 
is imperative that you control and 
master things that are within your 
power. During my career as a liti-
gator, I have had a key witness 
die unexpectedly before trial, vic-
tims disappear, witness recantations, 
sicknesses (mine included) and other 
events that you just can’t anticipate. 
Nevertheless, if you prepared for 
litigation as extensively as possible, 
you will be able to respond seamless-
ly to unanticipated and uncontrol-

lable events. You will be able to read-
ily evaluate and determine whether 
you can fight on, realistically seek 
a continuance or concede a point 
or even the entire case. You have to 
understand that some events can-
not be overcome. However, you will 
only know this if you are thoroughly 
prepared. I’m always amazed when 
an attorney prematurely concedes a 
point or case after an unanticipated 
event when they never would have 
done so if they thoroughly under-
stood their case. Your ability to make 

the right decisions credibly, under 
all types of circumstances, enhances 
your standing with the court, as well 
as the bar.

Mr. Miller is the Deputy State’s Attorney 
and Chief Homicide Prosecutor for 
Cecil County and an adjunct instructor 
in the Political Science Department at 
the University of Maryland, Baltimore 
County. He may be reached at  
kmiller@ccgov.org.
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You have requested an opinion con-
cerning whether it is ethical for set-
tlement funds that are to be depos-
ited by agreement into an escrow 
account pending the disposition of 
Medicare liens may be placed in 
an interest bearing account for the 
sole benefit of the settled injured 
Plaintiffs. This inquiry has been 
made by both counsel for plaintiffs 
and defendant. 

The inquiry, as clarified by sub-
sequent communications with the 
inquirers (“Inquiry”), provides the 
amount Medicare claims to have 
paid is approximately the same as 
the amount of settlement funds. The 
parties have agreed that the entire 
amount of the settlement funds 
will be remain in escrow until any 
potential lien under the Medicare 
Secondary Payor Act has satisfied 
in full. The Inquiry additionally 
provides that plaintiffs are in nego-
tiations with Medicare to reduce the 
amount of the lien that Medicare 
will ultimately claim, that as a qua-
druple amputee the plaintiff has 
asserted hardship. The Inquiry notes 
that Medicare regularly reduces and 

negotiates the final amount of the 
claim it may assert, in part based on 
the amount of attorneys’ fees and 
costs involved in the litigation.

a. applicable rules
Safekeeping of property is gov-
erned by Maryland Lawyers’ Rules 
of Professional Conduct (“MRPC”) 
at Rule 1.15. In pertinent part, this 
Rule states:
 

a) A lawyer shall hold property 
of clients or third persons that 
is in a lawyer’s possession in 
connection with a representation 
separate from the lawyer’s own 
property. Funds shall be kept in a 
separate account maintained pur-
suant to Title 16, Chapter 600 of 
the Maryland Rules, and records 
shall be created and maintained 
in accordance with the Rules in 
that Chapter. Other property shall 
be identified specifically as such 
and appropriately safeguarded, 
and records of its receipt and 
distribution shall be created and 
maintained. Complete records of 
the account funds and of other 

property shall be kept by the law-
yer and shall be preserved for a 
period of at least five years after 
the date the record was created.
(d) Upon receiving funds or 
other property in which a client 
or third person has an interest, a 
lawyer shall promptly notify the 
client or third person. Except as 
stated in this Rule or otherwise 
permitted by law or by agree-
ment with the client, a lawyer 
shall deliver promptly to the cli-
ent or third person any funds 
or other property that the client 
or third person is entitled to 
receive and, upon request by the 
client or third person, shall ren-
der promptly a full accounting 
regarding such property.

(e) When a lawyer in the course 
of representing a client is in pos-
session of property in which two 
or more persons (one of whom 
may be the lawyer) claim inter-
ests, the property shall be kept 
separate by the lawyer until the 
dispute is resolved. The lawyer 
shall distribute promptly all por-
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tions of the property as to which 
the interests are not in dispute.

In addition, Md. R.Civ. Pro. 
16-607 & 16-608 are also instruc-
tive. Pursuant to Rule 16-607(b)(3), 
dealing with co-mingling of funds, 
a lawyer may pool and commingle 
the funds held by a client or benefi-
cial owner with funds held for other 
clients or beneficial owners. Section 
16-608, relating to interest on funds 
in attorney trust accounts, provides: 

Any interest paid on funds 
deposited in an attorney trust 
account, after deducting service 
charges and fees of the financial 
institution, shall be credited and 
belong to the client or third per-
son whose funds are on deposit 
during the period the interest is 
earned, except to the extent that 
interest is paid to the Maryland 
Legal Services Corporation Fund 
as authorized by law. The attor-
ney or law firm shall have no 
right or claim to the interest.

B. discussion
Initially, it is clear that settlement 
funds belonging to a party may 
be placed in an interest bearing 
account where the interest will  
be provided to that party. It is  
also clear that the attorney or firm 
shall have no right or claim to the 
interest. 

It is equally clear that funds 
belonging to one person may not 
be placed in an interest bearing 
account where the interest will be 
credited to someone other than the 
person whose funds are on deposit. 

In the context of your Inquiry, 
one issue that needs to be resolved 
is to whom the settlement funds 
belong at that time it is received by 
plaintiff’s counsel. You may need 
to consider, among other sources, 
the Medicare laws and regulations 
(such as 42 U.S.C. §1395y) as well 
as to the cases and laws relating to 
liens in general. The Committees 
notes that attorneys often use the 
term “Medicare Lien” loosely. The 
term is used to describe a vari-
ety of funds relating to Medicare, 
including, for example, payments 
by Medicare, payments that may be 
paid by Medicare, payments that 
are paid by Medicare, conditional 
payments by Medicare, conditional 
amounts that Medicare may claim 
that it has a right to or lien upon, 
amounts that Medicare has, is or 
will negotiate to be paid, as well as 
amounts that Medicare actually has 
a lien upon. 

In a personal injury or medi-
cal malpractice matter, typically, 
in connection with or upon settle-
ment of a claim, the plaintiff’s attor-
ney will make a written request 
to the Medicare Secondary Payer 
Recovery contractor for the Centers 
for Medicare and Medicaid Services 
(CMS) seeking a “conditional pay-
ment letter” showing any payments 
made by Medicare for the injury. 
Upon receiving the CPL, the attor-
ney usually will negotiate with 
Medicare as to which payments 
were for the injury and which were 
not. Counsel will then provide evi-
dence of the settlement amount, 
attorneys’ fees, costs and other 
information to Medicare in attempt 
to lower the amount Medicare will 

ultimately claim. Medicare will  
usually offset its recovery by a pro-
portionate amount of the fees and  
costs of the litigation. Finally, 
Medicare will prepare a final 
demand for payment letter showing 
the amount it claims it is entitled 
to recover from the settlement. To 
determine the “ownership” of the 
settlement funds, you should deter-
mine when the actual Medicare Lien 
is established.

In the opinion of the Committee, 
the answer to your inquiry turns 
on a legal question: at the time 
of settlement, when defendant’s 
counsel turns the settlement funds 
over to plaintiff ’s counsel, whether 
those funds belong to the plaintiff 
or Medicare. As the Committee 
does not opine on legal questions, 
you must determine that answer 
on your own. If the answer is that 
the funds belong to plaintiff, then 
the settlement funds may be placed 
in an interest bearing account 
where interest will be credited to  
plaintiff. If the funds belong to 
someone other than plaintiff, or 
belong to the plaintiff and oth-
ers, then the interest may not be 
credited solely to plaintiff absent  
some other agreement with those 
other parties.

Committee on Ethics
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For attorneys accepting credit card 
payments from clients, the Housing 
Assistance Tax Act of 2008 (hereinafter 
the “Act”) may have a dramatic impact 
upon client IOLTA accounts. Funds 
that attorneys expect to reach their 
trust accounts (unearned fees, funds 
to be disbursed to third parties, etc.) 
may not get there because credit card 
transaction processors have new obli-
gations to Uncle Sam. Those obliga-
tions involve an accurate reporting to 
the IRS, which may result in set asides 
representing backup withholding.

Congress intended the commence-
ment date of the backup withhold-
ing obligations set forth in the Act 
as December 31, 2011, but the IRS 
postponed the imposition of the with-

holding for one year. The decision to 
postpone was made in effort to allow 
affected individuals to become more 
familiar with the procedures. The post-
ponement period has now expired and 
Maryland lawyers must grasp the real-
ity of section 3406 of the Act. 

The problematic provision of the 
Act (section 6050W) requires a pay-
ment settlement entity to provide 
the IRS with a reporting of pay-
ments made in settlement of credit 
card transactions. To facilitate this 
reporting, the IRS has made the 
1099-K reporting form available. See 
IRC Sec. 6050W(a). The information 
reported on the 1099-K form must 
include the “name, address, and Tax 
Identification Number of each partic-
ipating payee to whom one or more 
payments in settlement of reportable 
payment transactions are made” and 
“the gross amount of the reportable 
payment transactions with respect 
to each such participating payee.” 
Furthermore, this information, pro-
vided to the IRS on the 1099-K form, 
must match the information pro-
vided to the IRS by the payee, i.e., 
the lawyer receiving funds. Upon 
a non-match, provisions within the 
Act provide for the institution of a 
significant backup withholding. See 
IRC Sec. 3406.

Without analyzing the efficacy or 
merits of the Housing Assistance 
Tax Act, the American Bankers 
Association reports that there are 

over $7.5 trillion in credit card trans-
actions annually. Section 3091, and 
associated US Code sections, is used 
to gather information and, ideally, 
reconcile a suspected tax gap of nearly 
$350 billion. Because Maryland law-
yers are undoubtedly among those 
payees affected by Section 3091, some  
apprehension may exist concerning 
potential ethical violations in con-
nection with section 6050W report-
ing. In an effort to allay any mis-
guided apprehension, it should be  
recognized that the intention behind 
section 3091 is not to penalize  
payees, but simply to identify busi-
nesses that fail to file accurate returns 
and abide by IRS filing regulations. 
Nevertheless, no lawyer wants a 
shortfall in her trust account. 

We suggest that if you take cred-
it card payments from your clients, 
you contact your credit card transac-
tion processor and verify that your 
processor’s records match your legal 
name and TIN. Moreover, make sure 
any firm name change is noted by 
the credit card transaction processor 
and confirm your communication in 
writing. Determining that your infor-
mation is accurately reported to the 
IRS is essential to ensure compliance 
with section 3091 and the Maryland 
Lawyers’ Rules of Professional 
Conduct. Shortfalls in trust are to be 
avoided - particularly large ones!

Christopher R. Castellano, Esq.
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