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By Jennifer Goldberg

M
rs. Johnson, age 59, just 

retired from her position 

as a clerk because of 

increased back pain. Her 

employer does not offer 

retiree health insurance, and 

she and her husband live 

on his small pension. Before 

2014, she had practically 

nowhere to turn to obtain 

affordable health insurance. 

Mrs. Johnson knows she has 

new options under the Patient 

Protection and Affordable 

Care Act (“Affordable Care Act” 

or “ACA”), but what are they, 

and how will they affect her 

Medicare eligibility?

affordable care act:
baby booMers

and the

Increasing Access to 
     Health Care Coverage
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The ACA, P.L. 111-148, as amend-
ed by the Health Care Education 
and Reconciliation Act of 2010, P.L. 
111-152, makes health insurance, 
and in turn health care, easier to 
obtain and afford. Prior to 2014, 
many baby boomers like Mrs. 
Johnson faced significant challeng-
es obtaining health insurance if it 
was not provided by their employ-
ers. Baby boomers – those born in 
the post-World War II period of 
1946–1964 – comprise a significant 
percentage of the U.S. population. 
Adults, ages 50-69, make up nearly 
25 percent of the population; those 
50-64 make up about 20 percent. 
See https://www.census.gov/pop-
ulation/age/data/2012comp.html. 
However, 30 percent of adults ages 
50-64 are not in the workforce, 
meaning they cannot access health 
insurance through their employ-
ers, and 15 percent of adults ages 
50-64 lacked health insurance in 
2012. Id. Before the ACA, insur-
ers could charge significantly 
higher premiums, or deny cover-
age entirely, based on age or pre-
existing medical conditions. Thus, 
many baby boomers either could 
not afford individual (nongroup) 
health insurance or could not pur-
chase health insurance at all except 
through expensive, high-risk pools.

The patient protections included 
in the ACA, such as coverage for 
pre-existing conditions and a maxi-
mum 3:1 age rating for premiums 
charged, which will be discussed 
below, allow baby boomers greater 
access to the entire individual health 
insurance market. The ACA also 
allows individuals to comparison 
shop for health insurance through 
health care Marketplaces and, in 
some cases, receive financial assis-
tance to get health insurance. These 

coverage provisions took effect 
January 1, 2014. Baby boomers are 
particularly poised to benefit from 
this coverage expansion; however, 
boomers will also be the first ones to 
test out the challenges of transition-
ing from these new programs into 
Medicare.

new Patient Protections 
Benefit Boomers
As of January 1, 2014, the Affordable 
Care Act requires insurers to offer 
coverage to all individuals with-
out regard to pre-existing medical 
conditions. 42 U.S.C.A. § 300gg-3. 
The ACA prohibits all forms of dis-
crimination based on health status, 
including physical and mental ill-
ness, medical history, genetic infor-
mation, and conditions arising from 
domestic violence. 42 U.S.C.A. § 
300gg-4. These new patient protec-
tions, known as guaranteed issue, 
are particularly important to boom-
ers, who are less likely to be in good 
health than younger individuals.

In addition, before 2014, insurers 
could and did discriminate against 
older individuals by charging them 
more for health insurance, without 
limitation. The ACA requires no 
more than a 3:1 age rating: while 
insurers can still charge older indi-
viduals more, the amount charged 
to the oldest participants can be no 
more than three times the amount 
charged to the youngest participants. 
42 U.S.C.A. § 300gg. For example, 
consider Maria, age 21, Ana, age 49, 
and Jose, age 64. If Insurer X charges 
Maria $100 per month in premiums, 
then Ana can only be charged up to 
$170 per month, and Jose can only 
be charged up to $300/month. This 
limitation on age rating effectively 
brings down costs for baby boomers.

new options for Coverage 
under the aCa
Maryland Health Connection
Maryland created its own market-
place for individuals and small busi-
nesses to compare and purchase 
health insurance. Md. Code Ann. 
Ins. § 31-101 et seq. This market-
place includes a web portal called 
Maryland Health Connection (www.
marylandhealthconnection.gov.) 
Maryland Health Connection offers 
a one-stop shop for individuals to 
find, compare and enroll in qualified 
health plans. It is also the place for 
baby boomers and all Marylanders 
to access tax credits and cost-sharing 
reductions from the federal govern-
ment to help pay for private insur-
ance. Tax credits are available to 
help pay for premiums for those 
with incomes between 100 per-
cent and 400 percent of the Federal 
Poverty Level (FPL), approximate-
ly $11,670 - $46,680 for an indi-
vidual, and $23,850 - $95,400 for a 
family of four in 2014. 45 C.F.R. § 
155.305(f), 26 C.F.R. § 1.36B-2. To 
receive tax credits, individuals must 
not be eligible for premium-free Part 
A Medicare, Medicaid, other gov-
ernment health coverage (such as 
TRICARE), or employer-sponsored 
health insurance that meets certain 
requirements. Individuals must file 
tax returns in the year the credit is 
received, and married couples must 
file jointly. Non-citizens who are 
lawfully present, but not eligible for 
Medicaid based on their immigra-
tion status, may be eligible for tax 
credits, even if their income is below 
100 percent FPL. 

Individuals are not eligible for 
tax credits if they are eligible for 
employer-sponsored insurance that 
is affordable and adequate, known 
as minimum essential coverage. 45 
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C.F.R. § 155.305(f), 26 C.F.R. § 1.36B-
2. Coverage is deemed affordable if 
the employee contribution for self-
only coverage is less than 9.5 percent 
of household income. The employee 
contribution for self-only coverage 
is used to determine affordability 
for both employee-only and family 
coverage for dependents. This leaves 
some low and moderate income 
baby boomers with potentially unaf-
fordable options if they are offered 
affordable self-only coverage, but 
family members such as a spouse, 
dependent minors or adult children 
also require insurance.

Retiree health coverage does not 
count as employer-sponsored cov-
erage. Id. Thus, if a boomer has the 
option of retiree health coverage, he 
or she can compare the retiree cov-
erage to the coverage and potential 
financial assistance offered through 
Maryland Health Connection, and 
can choose the most advantageous 
option.

Eligibility for tax credits is based 
on modified adjusted gross income 
(MAGI). 26 C.F.R. § 1.36B–1. The 
household unit for MAGI purposes is 
the same as that for the federal income 
tax unit. Id.

MAGI is calculated as follows: 

Adjusted Gross Income 
(Form 1040, line 37)
+ Foreign income
+ Tax exempt interest
+ Non-taxable Social Security benefits
MAGI

Unlike most tax credits, the pre-
mium tax credit under the ACA is 
advanceable: individuals and fami-
lies can choose to lower their health 
care premium throughout the year, 
instead of receiving it as part of 
their tax credit or refund when they 

file taxes at the end of the year. The 
advance premium tax credit thus 
goes directly to the insurance com-
pany to pay for the premiums; it 
does not come as cash to the indi-
vidual. 42 U.S.C.A. § 18082.

Baby boomers stand to receive 
some of the highest tax credit 
amounts. The value of a premium 
tax credit depends on income and 
the plan selected. In general, peo-
ple must contribute to premiums 
based on a sliding scale, starting 
at 2 percent of income for those at 
133 percent FPL, and going up to 
a high of 9.5 percent of income for 
those at 400 percent FPL. Tax cred-
its cover the difference between the 
individual’s premium contribution 
and the actual premiums charged 
by the insurer. However, individuals 
who select plans with richer-than-
average benefit packages may have 
to pay additional premiums. 

Because actual premium costs can 
be adjusted upward for age, an older 
person will have a higher actual 
premium and therefore a higher 
tax credit. For example, a single 
individual at 200 percent FPL, or 
$23,340/year, is expected to pay a 
monthly premium contribution of 
$121. However, the actual premium 
cost could vary from $180/month 
for a 21-year-old to $486/month 
for a 60-year-old. The older person 
will receive a higher tax credit to 
make up the difference between the 
expected contribution and the actual 
premium cost. To test out how the 
subsidy works, see http://kff.org/
interactive/subsidy-calculator/. 

At the end of the year, tax cred-
its are subject to reconciliation by 
the Internal Revenue Service. 26 
U.S.C.A. § 36B(f). If the income at 
tax filing is less than projected, the 
tax credit received was too small, 

and the individual will get an addi-
tional tax credit for the difference. If 
the income at tax filing is more than 
projected, the advance tax credit was 
too large, and the recipient must 
repay the IRS. The IRS reconcilia-
tion is independent and trumps the 
state’s, or even an administrative 
law judge’s, determination of the 
tax credit amount. For those under 
400 percent FPL, there is a cap on 
how much must be repaid. Since 
boomers will be receiving higher tax 
credit amounts, they will face poten-
tially higher repayment amounts. 
As a result, boomers must carefully 
consider whether to take the full 
amount of the advance premium tax 
credit, or whether to take less than 
the full amount and get the remain-
der as a credit on their tax returns.

Cost sharing reductions are anoth-
er way costs are lowered for those 
with incomes at or below 250 per-
cent FPL ($59,625/year for a fam-
ily of four in 2014). 42 U.S.C.A. § 
18071. These cost-sharing reductions 
decrease how much certain plans 
charge for co-payments, deductibles, 
co-insurance and any other out-of-
pocket expenses. Unlike tax credits, 
cost-sharing reductions are not sub-
ject to IRS reconciliation. 

Medicaid Expansion
The ACA expands Medicaid coverage 
for all low-income adults under age 65 
who are not eligible for Medicare. 42 
U.S.C 1396a(a)(10)(a)(i)(VIII). Before 
2014, to receive Medicaid, known 
in Maryland as Medical Assistance, 
most people were limited to nar-
row categories such as Families and 
Children (FAC) or Aged, Blind and 
Disabled (ABD). Childless adults 
without disabilities were not eligible 
for Medicaid, regardless of income. 
The ACA provides states with the 
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option to expand Medicaid, and as 
of January 1, 2014, an adult under 
age 65 whose income is less than 
138 percent FPL (under $16,104/year 
for an individual) can be eligible in 
Maryland. Nat’l Fed’n of Indep. Bus. v. 
Sebelius, 567 U.S. ___ (2012); COMAR 
10.09.24.01 et seq.

This Medicaid expansion is a 
significant boon for low-income 
Marylanders who are not yet eli-
gible for Medicare, but may not 
be able to afford health insurance 
at all. Individuals must still meet 
Medicaid’s non-financial eligibility 
requirements, such as citizenship 
and immigration status and residen-
cy. Like the tax credits, the Medicaid 
program uses MAGI as the basis 
for household eligibility determina-

tions. There is no asset test for this 
Medicaid expansion group.

Special considerations for SSDI 
recipients and those who must pay 
for Medicare Part A
The new health insurance options 
are particularly important for per-
sons with disabilities under age 
65 who must wait 24 months after 
they start receiving Social Security 
Disability Insurance (SSDI) benefits 
before they are eligible for Medicare. 
Before 2014, many of these individu-
als lacked insurance during the two-
year period. The ACA provides new 
ways for SSDI recipients to receive 
affordable health insurance during 
this waiting period.

For individuals who must pay 

for Medicare Part A because they 
do not have sufficient work credits, 
Maryland Health Connection pro-
vides another option to find afford-
able insurance. Individuals can 
purchase a qualified health plan if 
they do not qualify for premium-
free Medicare Part A. 26 U.S.C.A. § 
5000A. However, they must decide 
carefully what is financially best, 
since they may have to pay a penalty 
if they enroll in Medicare later.

new Challenges in 
Transitioning to Medicare 
Eligibility
These health insurance options 
for boomers under 65 will come 
with new and increased challenges 
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when transitioning to Medicare eli-
gibility. Medicare eligibility rules 
do not correspond to the rules for 
Maryland Health Connection or 
Medicaid expansion; Medicare can-
not be accessed through Maryland 
Health Connection; and no Medigap 
policies are sold through Maryland 
Health Connection. As a result, 
boomers will need more assistance 
navigating the transition at age 
65 or when becoming eligible for 
Medicare as a result of receiving 
Social Security Disability Insurance 
for 24 months.

How do Medicare and the 
coverage available through the 
Affordable Care Act intersect? 
Medicare Part A counts as mini-
mum essential coverage, 26 U.S.C. 
§ 5000A(f)(1)(A)(i), so current 
Medicare enrollees are not eligi-
ble for qualified health plans, tax 
credits or cost-sharing reductions. 
Some Medicare participants may 
ask if they can receive tax credits 
and use them for Medicare costs. 
However, the premium tax credits 
available through Maryland Health 
Connection can only be used to 
purchase qualified health plans, 
not to buy Medigap policies or 
pay for Medicare premiums. 26 
U.S.C.A. § 36B.

Boomers enrolled in a qualified 
health plan, who then become eli-
gible for Medicare, must time their 
coverage choices carefully. Once 
they become eligible for Medicare, 
they will no longer be eligible for 
tax credits or cost-sharing reduc-
tions. This is true for both those who 
become eligible for Medicare at age 
65, and SSDI recipients who gain 
eligibility at the end of the 24-month 
waiting period. Individuals must 
enroll in Medicare on time, during 
their Initial Enrollment Period, to 

avoid future penalties. After enroll-
ing in Medicare, they should disen-
roll from the qualified health plan. 
Coordinating this enrollment and 
disenrollment is critical to ensuring 
there will be no gap in coverage.

The Medicaid expansion popula-
tion also faces big changes upon 
becoming eligible for Medicare. The 
Medicaid expansion only includes 
those who are not entitled to or 
enrolled in Medicare Part A, or 
enrolled in Medicare Part B. SSDI 
recipients who become eligible for 
Medicare or those who become eli-
gible for Medicare at 65, will no lon-
ger qualify as part of the Medicade 
expansion group. They should be 
screened for any other Medicaid cat-
egories for which they may qualify 
such as the Aged, Blind, Disabled 
(ABD) group. However, the income 
requirements for other groups are 
significantly lower ($350/month 
in Maryland). COMAR 10.09.24.09. 
Some individuals may be able 
to qualify through spenddown 
provisions or as a Supplemental 
Security Income recipient. COMAR 
10.09.24.03, 09.

Medicare Savings Programs are 
additional options for those who 
become eligible for Medicare. 
COMAR 10.09.24.03-3. Through the 
Qualified Medicare Beneficiary pro-
gram, the Medicaid program pays 
Medicare premiums and makes 
copayments for individuals whose 
income is under 100 percent FPL, 
or $972/month. The Specified Low-
Income Medicare Beneficiary and 
Qualifying Individual programs 
(for those with incomes from 100 
– 135 percent FPL, or $972/month 
- $1312/month) cover Medicare 
premiums only, not co-payments. 
While these Medicare Savings 
Programs provide critical finan-

cial assistance, they only include 
Medicare-covered services. They do 
not include some services such as 
non-emergency transportation or 
personal care through Community 
First Choice that are covered by 
Medicaid. Boomers who previ-
ously received Medicaid through 
the expansion may need to arrange 
other care options to ensure they 
get the care they need, as Medicare 
does not cover personal care except 
under very limited circumstances.

Conclusion
Baby boomers have the potential 
for tremendous gains in afford-
able, accessible health care coverage 
through the Affordable Care Act. 
Maryland Health Connection offers 
the opportunity to purchase quali-
fied health plans, access federal tax 
credits and cost-sharing subsidies, 
and enroll in expanded Medicaid. 
However, the ACA is complex, and 
boomers will need to navigate care-
fully to obtain the right coverage 
option now, and to transition suc-
cessfully to Medicare later. Fact 
sheets from Maryland Legal Aid and 
the National Council on Aging are 
available at http://www.mdjustice.
org/node/3807 to help attorneys 
serve this population.

Ms. Goldberg is the Director of Advocacy 
for Elder Law and Health Care at Maryland 
Legal Aid, and has served on Board of 
Trustees for the Maryland Health Benefit 
Exchange since her appointment by 
Governor Martin O’Malley in 2011.
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The Maryland Community
    First Choice Program:

Enhanced Federal Funding Will 
Expand Home and Community-Based 

Long Term Care Services
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By lindsay Moss

On January 6, 2014, the Maryland Department of Health and Mental Hygiene (“DHMH”) implemented a new 
state program called “Community First Choice.” The Patient Protection and Affordable Care Act of 2010 (Pub. L. 
111-148, enacted on March 23, 2010 and effective January 1, 2014), as amended by the Health Care and Education 
Reconciliation Act of 2010 (Pub. L. 111-152, enacted March 30, 2010 and effective January 1, 2014) (collectively, 
the two Acts are referred to in this article as the “Affordable Care Act”) established a new state plan option 
to provide home and community-based support services. This new plan is designed to assist individuals with 
activities of daily living (“ADLs”) and other health related tasks. Md. Dep’t of Health & Mental Hygiene Balancing 
Incentive Program Application, February 10, 2012. The intention of the Community First Choice Program is to 
continue to move Medicaid toward expanding options to states and individuals for the provision of community-
based long-term care services. 
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In Olmstead v. L.C., 527 U.S. 581 
(1999), the United States Supreme 
Court confirmed the ability of indi-
vidual states to develop or enhance a 
comprehensive system of long-term 
care support services in the com-
munity that provide the beneficia-
ry with increased choice and direc-
tion in the most integrated setting. 
Medicaid Program: Community First 
Choice Option, 76 Fed. Reg. 10,738 
(May 7, 2012)(codified at 42 C.F.R. Pt. 
441). The Community First Choice 
program, created under Section 2401 
of the Affordable Care Act, provides 
Maryland with the option of offer-
ing certain community-based servic-
es to qualified individuals meeting 
an institutional “Level of Care.” An 
institutional Level of Care is given 
to an individual who has been pro-
fessionally assessed and meets the 
criteria for admission to a Medicaid 
funded nursing facility (or, as the 
program is referred to in Maryland, 
Medical Assistance). Under the 
new Community First Choice pro-
gram, Maryland is consolidating 
three (3) existing programs into one 
state program that offers both self-
direction and agency model servic-
es; namely, the Medical Assistance 
Personal Care Program, the Living 
at Home Waiver, and the Waiver for 
Older Adults. Md. Dep’t of Health & 
Mental Hygiene, Balancing Incentive 
Program Application, February 10, 
2012, 24. Those already enrolled in 
either the Living at Home waiver or 
Waiver for Older Adults will be auto-
matically enrolled in the new merged 
Community First Choice program. 
Letter from Md. Dep’t of Health & 
Mental Health to Participants of the 
Waiver for Older Adults and Living 
at Home Waiver (November 22, 2013). 
Services that will be funded under the 
consolidated program include person-

al assistance, nurse monitoring, home-
delivered meals, assistive technology 
and transition services. Services that 
individuals receive for case manage-
ment, Medical Adult Day Care, nutri-
tionist/dietician services, and family 
training will also be funded under the 
consolidated program. 

Newly available services for those 
previously enrolled in the Living at 
Home waiver include behavior con-
sultations, Senior Center Plus fund-
ing and funding for Assisted Living. 
Current services, providers, and ben-
efits will not change. Services, provid-
ers, and benefits for previous enrollees 
will remain available. For new pro-
gram participants previously enrolled 
in the Waiver for Older Adults, new 
opportunities include the availability 
of new services, a new approach to 
assessing needs using a nationally-
validated assessment instrument, the 
option to manage one’s own budget 
for personal assistance services, and 
the option to receive training from the 
Maryland Department of Disabilities 
on how to self-direct services. 

Services that were previously 
offered in both the Waiver for Older 
Adults and the Living at Home waiv-
er will continue without interrup-
tion. The least restrictive criteria will 
be utilized in the merged waiver to 
allow for continued eligibility for all 
participants and providers. Services 
that previously were only available 
in one of the waiver programs (such 
as Behavior Consultation, Assisted 
Living, and Senior Center Plus) will 
now be offered to all participants in 
the Community First Choice program. 
Previously both the Living at Home 
and Waiver for Older Adults used the 
nursing facility Level of Care stan-
dard. The merged Community First 
Choice program will continue to use 
this standard with no changes to crite-

ria or process for determination. Md. 
Dep’t of Health and Mental Hygiene, 
Balancing Incentive Program App., 
February 10, 2012, 24. 

Prior to the implementation of the 
Community First Choice program, the 
Living at Home Waiver had 850 fund-
ed slots Md. Long-Term Services and 
Supports in Md.: FY 2008 to FY 2011, 
Volume 1, A Chart Book. The Hilltop 
Inst., February 6, 2013, 4. Similarly, 
there were 3,750 individuals receiving 
services under the Waiver for Older 
Adults. Md. Dep’t of Aging Budget 
Presentation, Fiscal Year 2013, Annual 
Report 2011, 42. The State has request-
ed a number of slots for the merged 
Community First Choice waiver so 
that at a minimum all current partici-
pants from both programs would be 
able to continue to receive services. 

The public law known as the State’s 
Money Follows the Individual Act 
SB 620/HB 946 (Md. 2004) allows for 
individuals currently residing in an 
institutional setting for a period of 
over thirty (30) continuous days to 
apply for a waiver, without regard 
for budgetary caps. Md. Dep’t of 
Aging Budget Presentation, 22. 
Approximately 400 individuals each 
year have enrolled in a waiver pro-
gram through the Money Follows the 
Individual Act. Md. Dep’t of Health & 
Mental Hygiene, Maryland Transition 
Plan Draft (July 15, 2013), 2. This 
number (400) was added to the exist-
ing 4,755 Living at Home waiver and 
Waiver for Older Adult slots. The 
State of Maryland has asked for at a 
minimum 5,155 slots for the merged 
Community First Choice program for 
the first year of implementation. Id. 

The Living at Home Waiver and 
Waiver for Older Adults targeted 
specific, but different, populations. 
The Living at Home Waiver’s tar-
geted population was physically dis-
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abled individuals between ages 18 
and 65. Md. Dep’t of Health & Mental 
Hygiene Balancing Incentive Program 
Application, February 10, 2012, 21. 
The Waiver for Older Adults provided 
services for physically disabled adults 
between ages 50 and 64 and, for the 
Aged, with a minimum age of 65 
and no maximum age. Id. At 22. The 
new merged Community First Choice 
program will include all populations 
targeted by the individual waiv-
ers, namely the physically disabled 
between ages 18 and 64, and for the 
Aged, with a minimum age of 65 and 
no maximum age. Id. At 24.

Both the Living at Home Waiver and 
the Waiver for Older Adults are closed 
for new community applicants. Md. 
Dep’t of Health & Mental Hygiene, 
Md. Transition Plan Draft (July 15, 
2013), 4. The waiver registry includes 

approximately 18,491 currently physi-
cally disabled and Aged individuals 
that, but for the lack of funding for 
these services, would otherwise be eli-
gible based on their institutional Level 
of Care needs. Md. Dep’t of Aging 
Budget Presentation, Fiscal Year 2013, 
Annual Report 2011, 42. Through the 
“Money Follows the Individual Act”, 
Maryland will continue to allow per-
sons eligible for the Community First 
Choice program to apply as long as 
they reside in a Maryland Nursing 
Facility and their services are fund-
ed by Medicaid for 30 or more con-
secutive days. Md. Dep’t of Health 
& Mental Hygiene, Waivers Servs. 
Registry Policy (Revised 9/8/10). 
The reason for this “loophole” for 
institutionalized individuals is that 
it is considered more cost effective 
for an individual to remain in the 

community while receiving personal 
assistance services and other support 
services made available through the 
waivers. It costs the State more money 
to pay for an individual to reside, 
indefinitely, in a nursing facility. It is 
also, generally speaking, in the best 
interest of the individual to live in the 
community. When given the choice of 
residing in an institutional setting or 
living in the community (at home or 
in assisted living), and receiving all of 
the necessary support services, most 
individuals and their families would 
chose the option of returning to live in 
the community. It allows for a higher 
quality of life, and gives the indi-
vidual more control of the care and 
services they wish to receive. Based on 
“Money Follows the Individual Act” 
legislation, Maryland has continued to 
allow eligible individuals from nurs-
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ing facilities to apply for the waiver 
programs. Md. Dep’t of Health & 
Mental Hygiene Balancing Incentive 
Program App., February 10, 2012, 22. 
Should more individuals become eli-
gible than the currently allotted 400 
slots under the Money Follows the 
Individual Act, an amendment will be 
submitted to the Centers for Medicare 
& Medicaid Services (“CMS”) request-
ing approval for additional slots. 
Maryland received enhanced fed-
eral funds for “Money Follows the 
Individual” waiver services, there-
fore minimizing the budget impact 
on Medicaid. Md. Dep’t of Health 
& Mental Hygiene, Waivers Servs. 
Registry Policy (Revised 9/8/10).

Individuals currently enrolled in 
the Medical Assistance Personal Care 
program who meet an institutional 
Level of Care will be automatical-
ly enrolled in the Community First 

Choice program and eligible to receive 
personal assistance, support planning, 
nurse monitoring, home-delivered 
meals, assistive technology, environ-
mental accessibility adaptions, con-
sumer training, personal emergency 
response systems and transitions ser-
vices; all of which might not have 
been available services prior to the 
implementation of the Community 
First Choice program. Letter from Md. 
Dep’t of Health & Mental Hygiene to 
Participants of the Waiver for Older 
Adults and the Living at Home Waiver 
(November 22, 2013).

Individuals currently enrolled in the 
Medical Assistance Personal Care pro-
gram who do not meet an institutional 
Level of Care will remain enrolled and 
will continue to be eligible to receive 
personal assistance services, support 
planning and nurse monitoring. Letter 
from Md. Dep’t of Health & Mental 

Services to Medical Assistance Personal 
Care Participants (November 26, 2013). 
Personal Care Aides will be enrolled 
as a Community First Choice provider 
after an initial meeting with the indi-
vidual’s assigned support planner and a 
new plan of service is developed. 

The Medical Assistance Personal 
Care program serves over 5,000 indi-
viduals each year. Md. Long-Term 
Srvcs. & Supports in Md.: FY 2008 
to FY 2011, Volume 1, A Chart Book. 
The Hilltop Inst., February 6, 2013, 
6. Approximately 80 percent of 
these individuals meet the require-
ments for an institutional Level of 
Care and will therefore be eligible for 
full Community First Choice services 
and benefits. Md. Dep’t of Health & 
Mental Hygiene, Md. Transition Plan 
Draft (July 15, 2013), 3. Those Medical 
Assistance Personal Care participants 
who do not required an institutional 
Level of Care will continue to remain 
eligible for the Medical Assistance 
Personal Care program based on 
the annual assessment process. The 
Medical Assistance Personal Care pro-
gram currently has open slots and is 
accepting applications for services. 

The Community First Choice 
Option requires the utilization of a 
person-centered planning process. 
Medicaid Program; Community First 
Choice Option, 76 Fed. Reg. at 10,739. 
Under the newly created Community 
First Choice program, individuals will 
be able to self-direct more of the ser-
vices they are receiving. In the past, 
individuals were able to hire indepen-
dent personal assistance providers. 
However, these independent provid-
ers then had to enroll as a Medicaid 
provider and meet certain minimum 
requirements. Under Community 
First Choice, individuals receiving 
services will be able to waive some 
of these minimum requirements, such 
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as the criminal background check 
and CPR/First Aid certification. Md. 
Dep’t of Health & Mental Hygiene, 
Md. Transition Plan Draft (July 15, 
2013), 7-8. The ability to waive such 
requirements would allow friends and 
family of the individual receiving ser-
vices to receive payment for provid-
ing caregiving services regardless of 
criminal background. Before such a 
waiver, the individual must first be 
educated by their support planner 
on the benefits and risks of waiving 
the minimum standard and a waiver 
form must be signed for each pro-
vider for which they wish to waive the 
requirement. Individuals enrolled in 
the Community First Choice program 
will now also be able to act as their 
own case manager/support planner, 
and may waive the entire support 
planning service altogether, save for a 
minimum of one visit per year for the 
annual redetermination process.

The implementation of the 
Community First Choice program 
merges together three different pro-
grams into one consolidated waiver 
and the program will be available 
to individuals who meet the requi-
site institutional level of care and 
who were already receiving services 
through the Living at Home Waiver 
or the Waiver for Older Adults. For 
those individuals who do not meet 
an institutional level of care, but have 
a need for support with at least one 
Activity of Daily Living, the Medical 
Assistance Personal Care Program 
will be available. All individuals will 
receive the benefit of expanded ser-
vices and more input into the manage-
ment of care services they receive.

Ms. Moss is an Attorney with Elville & 
Associates, P.C., where she concentrates in 
Elder Law, Estate Planning, Medicaid and 
VA Benefits, Special Needs Planning, and 
Guardianships. She may be reached at 
Lindsay@elvilleassociates.com.
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In The 21st Century
Guardianship & Its Alternatives
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By Ellen a. Callegary

This article provides a brief overview 
of a complex area of the law. Important 
potential alternatives to guardianship, such 
as a power of attorney, an advance health 
care directive, and an advance directive for 
mental health services, are discussed. 

In The 21st Century
Guardianship & Its Alternatives
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From my perspective, there have 
been positive changes over the course 
of the past 20 years that have strength-
ened the possible alternatives to guard-
ianship and that have improved com-
munity support for individuals with 
disabilities. In 2010, the power of attor-
ney law was revised to make clear that 
if the statutory forms are used, entities 
cannot require an additional or dif-
ferent form of power of attorney for 
any authority granted in a statutory 
form. The law also provides penalties 
if anyone refuses to honor the statutory 
form. The advance mental health direc-
tive was statutorily created in 2001. 
Children with disabilities who are tran-
sitioning from special education ser-
vices to the adult services system have 
more, though still limited, options for 
supported employment and commu-
nity living. There is an emphasis on 
helping individuals with disabilities 
to live as independently and autono-
mously as possible.

What is adult 
Guardianship? 
Guardianship requires a petitioner 
(usually a family member) to ask the 
court to find that a person is unable 
to manage her own affairs effectively 
because of a disability. The court then 
appoints someone to act for that per-
son and make decisions affecting her 
person, her property, or both. 

Why avoid Guardianship? 
The laws governing adult guardianship 
state that a guardian may be appoint-
ed only if there is no less restrictive 
alternative. MD. CODE ANN., Estates 
and Trusts § 13-705(b). In many cases, 
guardianship is absolutely necessary 
to protect a person from harm and 
to administer property that is in the 

person’s name. However, a guardian 
should be appointed only after other 
solutions have been considered.

Preserving our clients’ autonomy 
should be paramount when we are help-
ing them to plan for their and their 
families’ futures. Through a power of 
attorney, our clients can choose who they 
trust as their agent to manage their prop-
erty and financial affairs and who they 
would want to be appointed their guard-
ian if one should be needed. Through an 
advance health care directive, our clients 
can choose who should be their health 
care agent when they are incapable of 
making an informed decision.

The only circumstance in which these 
alternatives to guardianship would not 
be available is when the individual has 
never been competent—for example, 
when an individual has had a severe 
intellectual disability from birth and 
thus has never been capable of selecting 
an agent under a power of attorney or 
an advance directive. 

What is Competency or 
Capacity to Make decisions?
Until age 18, an individual’s parents 
are her natural guardians and decision 
makers under most circumstances. MD. 
CODE ANN., Health-General § 20-102. 
Individuals who are 18 years of age or 
older have the right to make informed 
decisions about how they live their lives 
and to control their own medical treat-
ment. In order to make these decisions, 
a person must be competent or have the 
capacity to understand the consequenc-
es of these decisions. Some individuals 
may have mental illnesses or cogni-
tive impairments that, at times, impair 
their ability to make informed choices 
about important issues. If your client is 
showing signs of difficulty making deci-
sions because of confusion, personality 
changes or forgetfulness, she should 

be referred to a health care provider for 
appropriate evaluation and treatment. 

Mental capacity is a fluid and subjec-
tive concept that may change according 
to the circumstances of the individual, 
the availability of effective treatment 
and the decision to be made. One’s 
capacity to make a decision may depend 
on the complexity of that decision and 
the decision-making strengths of the 
person (which may fluctuate over time). 

There is no bright line rule dividing 
those who have capacity to make deci-
sions and those who do not. A person 
can be competent to make some deci-
sions, but not others. 

A diagnosis of a mental illness or a 
cognitive disorder does not automati-
cally mean that the person lacks the 
capacity to make decisions. Because 
each person is different and each dis-
ability is different, capacity must be 
determined individually by looking 
at evidence of the person’s decision-
making abilities.

Regarding appointment of a guard-
ian of the person, the law states: 

“A guardian of the person shall be 
appointed if the court determines 
from clear and convincing evidence 
that a person lacks sufficient under-
standing or capacity to make or 
communicate responsible decisions 
concerning his person, including 
provisions for health care, food, 
clothing, or shelter, because of any 
mental disability, disease, habitual 
drunkenness, or addiction to drugs, 
and that no less restrictive form of 
intervention is available which is 
consistent with the person’s wel-
fare and safety.” MD. CODE ANN., 
Estates and Trusts § 13-705(b).

Regarding appointment of a guardian 
of the property, the law states: 

“A guardian shall be appointed if 
the court determines that (1) the 
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person is unable to manage his prop-
erty and affairs effectively because of 
physical or mental disability, disease, 
habitual drunkenness, addiction to 
drugs, imprisonment, compulsory 
hospitalization, confinement, deten-
tion by a foreign power, or disap-
pearance, and (2) the person has or 
may be entitled to property or ben-
efits which require proper manage-
ment.” MD. CODE ANN., Estates 
and Trusts § 13-201(c).

What Proof of 
Incompetency does 
Guardianship law require? 
Maryland guardianship law requires 
that two certificates of competency be 
filed with the petition for guardianship. 
These certificates must be completed by 
the following health care providers: 

• Two licensed physicians who have 
examined the disabled person; or 

• One licensed physician who 
has examined the disabled per-
son and one licensed psycholo-
gist or “licensed certified social 
worker-clinical” who has evalu-
ated the disabled person. MD. 
CODE ANN., Estates and Trusts § 
13-705(c)(2).

The certificates must verify that 
the person is unable to make or com-
municate responsible decisions about 
her person or property. At least one of 
the certifying health care profession-
als must have examined the person 
within 21 days before the petition is 
filed in court. Maryland Rule 10-202.

In another section of the law relat-
ing to advance health care directives 
and medical decision-making, a com-
petent person is defined as: “a per-
son who is at least 18 years of age or 
who . . . has the same capacity as an 
adult to consent to medical treatment 

and who has not been determined to 
be incapable of making an informed 
decision.” MD. CODE ANN., Health 
General § 5-601(f). Additionally, this 
section defines the phrase “incapable 
of making an informed decision” as 
“the inability of an individual to make 
an informed decision about the provi-
sion, withholding or withdrawal of a 
certain medical treatment because the 
individual is unable to comprehend the 
nature or probable consequences of that 
treatment.” MD. CODE ANN., Health 
General § 5-601(m)(1).

What are the different 
Kinds of Guardianship? 
The court may appoint a guardian of 
the person, a guardian of the property, 
or both. One person can serve as both 
guardian of the person and guardian 
of the property, or different people can 
take each role. In cases where an indi-
vidual has no family member to serve as 
guardian, a court may appoint a public 
guardian. In this situation, the court will 
appoint a publicly funded organization, 
such as a local Area Agency on Aging 
or the Department of Social Services, to 
serve as legal guardian.

Who Will File the Petition? 
The petition can be filed by any inter-
ested person. Petitions for the appoint-
ment of a guardian of the person and 
guardian of the property can be found 
at the following link: http://www.
courts.state.md.us/family/forms/
ccdr084.pdf. Maryland law requires 
the court to appoint an attorney to 
represent an allegedly disabled per-
son who is not already represented by 
his own attorney at the guardianship 
hearing. MD. CODE ANN., Estates 
and Trusts § 13-705(d). 
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What does the  
Petition Contain? 
The following is a list of some of the 
required contents of the petition:

• The petitioner’s relationship to 
the person with an alleged dis-
ability; 

• A brief description of the alleged 
disability and how it affects the 
person’s ability to function; 

• For a guardian of the person, a 
description of less restrictive alter-
natives that have been attempted 
and have failed; 

• An identification of any instru-
ment nominating a guardian or 
constituting a durable power of 
attorney, with a copy attached to 

the petition; 
• If the petition also seeks a guard-

ianship of the property, the addi-
tional information regarding the 
property the person owns or 
to which the person is entitled. 
Maryland Rules 10-201, 10-301.

What Else Is Filed With  
the Petition? 
In the process of preparing this article, 
my office contacted all 24 circuit court 
trust clerks in Maryland. Among other 
questions, we asked what they required 
to be filed with the petition and cer-
tificates. We also asked if they allowed 
petitioners to rely on the guardian-

ship forms available on the Maryland 
Courts website at http://mdcourts.
gov/family/formsindex.html.

We have heard back from 12 cir-
cuit court clerks. Four responded 
that they required petitioners to 
file draft Show Cause Orders with 
petitions, and four responded that 
they required petitioners to file draft 
Notice to Interested Persons and 
Advice of Rights documents with 
petitions. Many courts responded 
that they only required the docu-
ments required by Rule – the petition 
and certificates. In addition, most 
clerks said they would accept forms 
available on the Maryland Courts 
website. However, based on the var-
ied responses that we received, I 
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would encourage an attorney to con-
tact the appropriate circuit court trust 
clerk before filing, to ensure that pro-
cedures have not recently changed.

When my office files a petition for 
guardianship, as a matter of practice 
we also file a proposed Order granting 
the petition, as well as a draft Order 
Appointing an Attorney for the alleg-
edly disabled person. Most clerks that 
responded to us indicated that they 
maintained a list of local attorneys that 
could serve as court-appointed attorney. 
However, some jurisdictions required 
the petitioner to recommend a court-
appointed attorney in the petition.

Will There Be a Hearing? 
There will be a hearing before a judge 
or jury, on the facts presented in the 
petition, in all guardianship cases. If 
all parties agree that a specific guard-
ian should be appointed, the hearing 
will usually be quite brief and the 
court may determine that no testi-
mony is needed. MD. CODE ANN., 
Estates and Trusts §13-707 et seq.

Who May Be appointed 
Guardian of the Person? 
The court may appoint a guardian of 
the person in this order of preference: 
1. A person, agency or corporation 

designated in writing by the person. 
2. A health care agent appointed by 

the disabled person in accordance 
with the Health Care Decisions Act. 

3. The person’s spouse. 
4. The person’s parent(s). 
5. A person, agency or corpora-

tion nominated by the will of a 
deceased parent of the person. 

6. The person’s adult children. 
7. Adult persons who would be the 

disabled person’s heirs if the dis-
abled person were dead. 

8. A person, agency or corporation 
nominated by a person caring for 
the disabled person. 

9. Any other person, corporation or 
agency considered appropriate by 
the court. 

10. For adults under age 65, the direc-
tor of the local Department of Social 
Services or, for adults age 65 or 
older, the Secretary of Aging or 
the director of the Area Agency on 
Aging, except in those cases where 
the Department of Social Services 
has been appointed guardian of 
the person prior to age 65. Persons 
entitled to appointment as guard-
ian are listed in the Maryland Code, 
Estates and Trusts Article, § 13-207. 

What are the Powers and 
duties of a Guardian? 
A court order appointing a guardian 
of the person must list the powers and 
duties given to the guardian. The law 
states that the court may grant to the 
guardian only those powers necessary 
to provide for the demonstrated need of 
the person with a disability. MD. CODE 
ANN., Estates and Trusts § 13-708(a)(1).

For example, the court can appoint 
a guardian of the person to make 
a single decision, such as authoriz-
ing a medical procedure or a speci-
fied change in residence, or the court 
may decide upon a full guardianship, 
authorizing the guardian to manage 
most aspects of an individual’s life. 

State law does allow a guardian 
to consult with professionals in the 
process of managing the property of a 
person with a disability, and can usu-
ally pay those professionals appro-
priately. However, the guardian must 
seek court approval to pay any attor-
ney’s fees “in an amount exceeding 
$50.” MD. CODE ANN., Estates and 
Trusts § 15-102(o).

When we contacted clerks around 
the state, we learned that three cir-
cuit courts have begun – or will soon 
begin – offering training sessions for 
newly appointed guardians. In addi-
tion, many clerks responded that they 
would be willing and able to meet 
one-on-one with new guardians, if the 
guardian requested a meeting.

less restrictive alternatives 
to Guardianship – Power  
of attorney
In a Power of Attorney document, the 
“principal” – the person signing the 
document – gives someone else power 
to make legal decisions. The person 
who is named in the document to make 
those legal decisions is the “attorney in 
fact” or the “agent.” MD. CODE ANN., 
Estates and Trusts § 17-101.

Most Power of Attorney documents 
say that the agent has power as soon 
as the principal signs the document 
and that it continues in force even after 
“subsequent incapacity or disability.” 
Under Maryland law, “when a princi-
pal designates another as an ... agent 
by a power of attorney in writing, it 
is a durable power of attorney unless 
otherwise provided by its terms.” MD. 
CODE ANN., Estates and Trusts § 
17-105 (emphasis added).

State law includes two Power of 
Attorney forms. These forms are option-
al, not required. MD. CODE ANN., 
Estates and Trusts, §§ 17-202, 17-203. 
However, there is an important ben-
efit to using these forms. State law now 
also provides that “[a] person may not 
require an additional or different form 
of power of attorney for any author-
ity granted in a statutory form” and 
provides penalties if anyone refuses to 
honor the statutory form. MD. CODE 
ANN., Estates and Trusts § 17-104 
(emphasis added). 
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less restrictive alternatives 
to Guardianship – advance 
Healthcare directive and 
advance Mental Health 
Care directive
An Advance Directive authorizes the 
persons your clients choose to make 
health care decisions for them. MD. 
CODE ANN., Health-General § 5-602. 
A Directive allows the person signing 
it to choose a health care “agent.” The 
agent is empowered to make decisions 
relating to when health care is provided, 
and when it is withheld or withdrawn.

Unlike a Power of Attorney, how-
ever, Advance Directives only become 
effective when physicians certify that 
the patient is incapable of providing 
informed consent. For an advance direc-
tive to go into effect, two physicians 
– at least one of whom has examined 
the patient within the preceding two 
hours – must certify in writing that 
the patient is incapable of making an 
informed decision regarding treatment. 
MD. CODE ANN., Health-General § 
5-606(a). If the patient is unconscious, 
only one physician’s certificate is 
required. MD. CODE ANN., Health-
General § 5-606(a). Maryland law also 
provides for an Advance Mental Health 
Directive, which allows an adult to out-
line the mental health services he or she 
wishes to receive, should such services 
become necessary. MD. CODE ANN., 
Health-General § 5-602.1(b). The proce-
dures to complete an Advance Mental 
Health Directive are the same as the 
procedures for an Advance Healthcare 
Directive. MD. CODE ANN., Health-
General § 5-602.1(c).

less restrictive alternatives 
to Guardianship – Maryland 
Medical orders for life-
Sustaining Treatment
The Maryland General Assembly 
passed legislation in 2011, which 

became effective on January 1, 2013, 
introducing a form called Maryland 
Medical Orders for Life-Sustaining 
Treatment or MOLST. MD. CODE 
ANN., Health-General § 5-608.1.

If a patient has an Advance Directive, 
the MOLST form must follow the 
instructions in the directive. MD. CODE 
ANN., Health-General § 5-608.1(c)(3)
(ii). The MOLST form must be com-
pleted and signed by a doctor, after 
consultation with the patient, the des-
ignated health care agent or a health 
care surrogate. The MOLST form must 
be completed for patients in assisted 
living programs, home health agencies, 
hospices, kidney dialysis centers and 
nursing homes. The form is intended to 
assist physicians in end-of-life planning 
with patients, and to ensure patients 
receive appropriate end-of-life care.

less restrictive alternatives 
to Guardianship – 
Surrogate decision-making 
for Health Care
In addition, even if there is no Advance 
Directive, State law provides proce-
dures to appoint a Health Surrogate 
decision-maker on an as-needed basis. 
MD. CODE ANN., Health-General 
§ 5-605. A healthcare provider may 
appoint a Health Surrogate when a 
patient has not completed an Advance 
Directive, and when two physicians 
have certified that the patient is inca-
pable of making an informed decision. 
The law provides a prioritized list of 
who may serve as Health Surrogate, 
including the patient’s guardian, fam-
ily members and friends.

What is Guardianship of  
a Minor?
A parent of a child under age 18 may 
appoint a guardian for the child in the 
parent’s will, without court appoint-

ment, if he or she is the sole surviving 
parent of the child. The parent’s can 
also nominate successor guardians as 
well. MD. CODE ANN., Estates and 
Trusts § 13-701. If the parent’s will 
does not nominate a guardian, and 
the sole surviving parent of the child 
dies, “any person interested in the 
welfare of the minor” may petition 
the court to appoint a guardian for 
the child. MD. CODE ANN., Estates 
and Trusts § 13-702. If the child is 
between the ages of 14 and 18, he 
or she may designate a person to 
serve as guardian, unless that des-
ignated guardian would not be in 
the child’s best interest. MD. CODE 
ANN., Estates and Trusts § 13-702 
A court may also appoint an indi-
vidual or a local Department of Social 
Services as a guardian of a minor 
for a Child in Need of Assistance. 
MD. CODE ANN., Courts and Judicial 
Proceedings §§ 3-819(c), 3-819.2.

Practice Tips
Plan for clients, yourself and fam-
ily members to avoid the need for 
guardianship. Powers of attorney and 
advance directives for health care can 
be put in place when everyone is in 
good health. A 2014 study indicated 
that only 25 percent of hospital patients 
65 and older had completed such 
documents. See http://www.reuters.
com/article/2014/01/21/us-older-
people-idUSBREA0K1MX20140121. 
In addition, a copy of an advance 
directive should be on file with the 
attorney, with the family, and with 
the patient’s health care providers – a 
recent New York Times story illustrat-
ed the frustrations for hospitals when 
a patient arrives who has complet-
ed an advance directive, but has no 
idea where it is. See http://newold-
age.blogs.nytimes.com/2013/10/17/
wheres-that-advance-care-directive/.
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Always check with the court before 
filing. We have surveyed all of the 
circuit courts in Maryland about the 
procedures they follow in guardian-
ship cases. State law and rules set forth 
what the petition must state and only 
require that it be accompanied by cer-
tificates. However, we have found that 
many courts ask for additional attach-
ments to the petition – some courts 
require that a draft Notice to Interested 
Persons be provided, others want a 
draft Order Appointing an Attorney 
for the alleged disabled persons, and 
other courts use their own forms for 
those purposes. We have found that, 
even when we have filed in a particu-
lar court before, the requirements can 
change unexpectedly.In addition, sev-
eral counties’ circuit courts have begun 
offering orientation sessions for newly 
appointed guardians, to give informa-

tion on the duties of guardianship and 
the requirements in completing inven-
tories and annual reports. Our clients 
who have participated have described 
these sessions as very helpful.

Check whether the allegedly dis-
abled person has completed a power 
of attorney or an advance directive. If 
you are the attorney representing the 
petitioners, you must demonstrate that 
these less restrictive alternatives are 
not effective. If you are representing 
the allegedly disabled person, these 
may be untried alternatives that would 
moot the need for a guardian. In addi-
tion, the statutory power of attorney 
form allows the principal to nominate 
someone as guardian, should a guard-
ian be necessary, and a health care 
agent is named as a person having pri-
ority to be appointed guardian.

For court-appointed attorneys rep-

resenting the allegedly disabled per-
son, remember that the petitioners may 
have been providing care and partici-
pating in decision-making for a relative 
for some time. The guardianship pro-
cess can be traumatic, and can feel like 
past decisions are being questioned. 

Conclusion
When analyzing cases for possible 
guardianship action, it is important to 
first determine if any of the alternatives 
to guardianship described above can 
meet your clients’ needs. These alterna-
tives not only preserve autonomy, they 
are more cost effective, less time con-
suming and less stressful for our clients.

Ms. Callegary, a practicing attorney for 
over 30 years, is a founding partner of the 
law firm of Callegary & Steedman, P.A., 
focusing on special education, disability, 
and family law issues.
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The Advisability of
  Reverse
Mortgage 
     To Pay For
Care Needs 

By Wendy little Schieke

Celebrity endorsements … we have all been 

introduced to them, whether it be John Stamos 

promoting the health benefits of dannon greek 

yogurt, Jennifer hudson pitching the ease and 

effectiveness of a Weight Watchers weight loss 

program, or Fred Thompson and henry Winkler 

touting the financial flexibility benefits of reverse 

mortgages for AAG and one reverse Mortgage, 

respectively. A study by harvard Business School 

professors found that a business’s endorsement 

strategy generally leads to increased sales for 

the focal brands, both in absolute terms and 

relative to their competitors. one has to question 

whether increased sales in the reverse mortgage 

industry are warranted. The following article 

examines the advisability of reverse mortgages to 

pay for elder care needs.
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History of reverse Mortgage
In 1961, Nelson Hayes of Deering 
Savings & Loan made the first reverse 
mortgage in U.S. history to Nellie 
Young of Portland, Maine, the widow 
of his high school football coach. Mrs. 
Young was having difficulty meeting 
living expenses from loss of income 
following the death of her husband. 
The loan written by Nelson Hayes 
afforded Mrs. Young the opportu-
nity to age at home by providing 
an income stream through the equity 
within her home.

During the 1970s, private banks 
began offering reverse mortgage loans. 
These loans allowed seniors to borrow 
equity from their homes; however, 
the borrowing seniors were afforded 
little to no consumer protection. The 

history of aggressive lending practices 
within the reverse lending market-
place, coupled with limited consumer 
protection, prompted standardization 
within the reverse mortgage industry.  

The reverse mortgage market vast-
ly changed in 1988 when President 
Ronald Reagan signed the FHA 
Reverse Mortgage bill into law on 
February 5, 1988. This law provided 
authority for the Federal Housing 
Administration (“FHA”) to launch the 
Home Equity Conversion Mortgage 
(“HECM”) Insurance Demonstration, 
a pilot project that was eventually 
adopted by the U.S. Department of 
Housing and Urban Development 
(“HUD”). The legislation set guide-
lines for consumer protection and 
basic program requirements, with 

HUD taking the lead in establish-
ing the main features of the HECM 
program. As a result of this 1988 leg-
islation, most of today’s reverse mort-
gages are made through HUD, whose 
FHA arm insures the loan.

Concerns of rising mortgage default 
and foreclosure rates, as well as pro-
tection for the surviving spouse who is 
not a co-borrower on the reverse mort-
gage loan, prompted recent legislative 
changes. On August 9, 2013, President 
Barak Obama signed HR 2167 – “The 
Reverse Mortgage Stabilization Act of 
2013” – into law.  This piece of legisla-
tion authorizes the FHA to make nec-
essary changes to the HECM program. 
These changes help protect borrowers 
and at the same time bring stabil-
ity to the FHA’s insurance fund for 
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the reverse mortgage program. These 
changes include the following:

• A financial assessment of the 
borrower before granting loan 
approval, including requiring 
the borrower to demonstrate 
their ability to meet housing 
obligations, such as taxes, insur-
ance, and maintenance;

• Imposing mandatory set asides 
or escrow funds, based upon 
the borrower’s financial assess-
ment, for payment of property 
taxes and insurance out of the 
line of credit or tenure/term 
payments; and

• Limiting the amount of money 
the borrower can draw upon at 
closing, as well as subsequent 
draws during the first twelve 
(12) months of loan funding.

The FHA is also considering regu-
latory changes requiring mandatory 
inclusion of all spouses on the reverse 
mortgage loan.

Federally-Insured Home 
Equity Conversion Mortgage
So, how does the federally-insured 
home equity conversion mortgage 
(“HECM”) work? The FHA-insured 
reverse mortgage allows borrow-
ers, who are at least 62 years old, to 
convert equity in their home into a 
monthly stream of income, line of 
credit or lump sum payment. Six (6) 
payment options are available to bor-
rowers. HUD defines these payment 
options as follows:

1. Tenure: equal monthly pay-
ments paid to borrower as long 
as at least one borrower lives and 
continues to occupy the property 
as a principal residence;

2. Term: equal monthly payments 
paid to borrower for a selected 

fixed period of months;
3. Line of Credit: unscheduled 

payments or installments paid 
to borrower, at times and in an 
amount of borrower’s choos-
ing, until the line of credit is 
exhausted;

4. Modified Tenure: combination 
of line of credit and scheduled 
monthly payments paid to bor-
rower for as long as borrower 
remains in the home;

5. Modified Term: combination of 
line of credit plus monthly pay-
ments paid to borrower for a 
fixed period of months selected 
by the borrower; and,

6. Single Distribution Lump 
Sum: a single payment to bor-
rower at loan closing.

How much may be borrowed 
through a reverse mortgage against 
the equity of borrower’s home? The 
amount available to borrower is based 
upon actuarial tables and depends 
upon:

• The age of the youngest bor-
rower;

• Current interest rate;
• Lesser of appraised value, or the 

HECM FHA mortgage limit of 
$625,500, or the sales price; and,

• Initial Mortgage Insurance 
Premium

The younger the borrower, the 
lower the equity percentage is avail-
able to the borrower. Why? Unlike 
traditional “forward” mortgages 
where the principal balance of the 
loan is paid down over the course of 
payments, the principal and interest 
balance continually increases on the 
reverse mortgage. Because the bor-
rower is not required to make month-
ly payments on the reverse mortgage, 
interest accrues on the mortgage’s 
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principal balance, thereby incremen-
tally increasing the interest due on 
the loan. Equity withdrawals also 
increase the principal balance of the 
loan. Both the accrued interest and 
increased principal on the reverse 
mortgage reduce the borrower’s 
equity for future withdrawals. 

HECM Costs
By securing a HECM loan, the bor-
rower will incur a number of fees and 
charges, including:

1. Mortgage Insurance Premiums 
(“MIP”) (initial and annual). 
The borrower will be charged 
an initial MIP at closing. The 
initial MIP is .5 percent plus an 
additional 2.0 percent, depend-
ing on distribution. Over the 
life of the loan, the borrower 
will be charge an annual MIP 
that equals 1.25 percent of the 
mortgage balance.

2. Third Party Charges. The bor-
rower may incur closing costs 
from third parties, including, 
but not limited to, those for 
an appraisal, title search and 
insurance, surveys, inspection, 
recording fees, mortgage taxes, 
and credit checks.

3. Origination Fee. The bor-
rower may incur an origina-
tion fee charged by the lender 
for processing the HECM loan. 
A lender can charge a HECM 
origination fee up to $2,500 for 
real property valued at less than 
$125,000. For properties valued 
greater than $125,000, lend-
ers can charge 2 percent of the 
first $200,000 of the real prop-
erty value plus 1 percent of the 
amount over $200,000.  HECM 
origination fees are capped at 
$6,000.

4. Servicing Fee. Lenders or 
their agents service the loan 
throughout its lifetime. 
Servicing includes remitting 
statements, disbursing loan 
proceeds, and overseeing bor-
rower’s compliance with loan 
obligations. Lenders may 
charge a monthly servicing fee 
of no more than $30 if the loan 
has an annually adjusting rate 
and $35 if the interest rate 
adjusts monthly. At loan origi-
nation, the lender sets aside 
the servicing fee and deducts 
the fee from available funds. 
Each month the servicing fee 
is added to the loan balance. 
Lenders may also choose to 
include the servicing fee in the 
mortgage interest rate.

Program Eligibility 
requirements
As defined by Title 24 of the Code of 
Federal Regulations, the prospective 
borrower must meet several program 
requirements for reverse mortgage 
eligibility:

1. Age. The borrower or youngest 
co-borrower must be at least age 
62 or older.

2. Ownership. The borrower must 
hold title to the real property.

3. Principal residence. The bor-
rower must occupy the real 
property as a principal resi-
dence.

4. Sole mortgage. Any existing 
unpaid obligation on the real 
property, including outstanding 
mortgages, home equity loans 
and home equity lines of credit, 
must be paid off at the time of 
or before closing of the home 
equity conversion mortgage.

5. Property standards. The real 

property must meet applicable 
housing quality standards as 
determined by the FHA in order 
to be eligible. Properties not 
meeting these minimum stan-
dards must be repaired either 
prior to or shortly after closing.

ongoing obligations  
of Borrower
As conditions of the loan, the bor-
rower is required to meet certain obli-
gations, including continuing to live 
in the real property as his primary 
residence, pay property taxes and 
insurance, and maintain the property 
in good repair. Title 24 of the Code 
of Federal Regulations sets forth bor-
rower’s obligations.

1. Principal residence. The bor-
rower must continue to occu-
py the property as a principal 
residence. For co-borrowers, at 
least one borrower must con-
tinue to occupy the property 
as a principal residence. If the 
borrower or last remaining co-
borrower vacates the property 
for more than 12 months, the 
reverse mortgage may become 
due and payable.

2. Taxes and Insurance. The bor-
rower must remain current on 
all property taxes, homeowners 
insurance, ground rents, and 
special assessments. A lender 
may elect to require the bor-
rower to pay property charges 
by withholding funds from 
monthly payments due to the 
lender or by charging such 
funds to a line of credit. If the 
borrower fails to pay property 
taxes, ground rents, and spe-
cial assessments or maintain 
homeowners insurance, and 
fails to bring these accounts 
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current when so notified, the 
lender can foreclose upon the 
real property.

3. Maintenance. The borrower 
must keep the real property in 
good repair.

Borrower’s Consumer 
Protections
The HECM loan includes several con-
sumer protections, set forth in Title 24 
of the Code of Federal Regulations:

1. Right to Remain in Home. 
The borrower may live in the 
home indefinitely, regardless 
of how large the loan balance 
becomes, so long as the bor-
rower complies with his obli-
gations. For co-borrowers, if 
one borrower dies, the sur-
viving co-borrower retains 
the right to remain in the real 
property indefinitely, provid-
ed the co-borrower complies 
with his obligations.

2. FHA-Approved Lender. Only 
FHA-approved lenders may 
make HECM loans.

3. Non-recourse. If the loan bal-
ance is greater than the value 
of the home at the time of the 
borrower’s death, move-out, or 
foreclosure due to noncompli-
ance with loan obligations, the 
lender cannot seek recovery of 
the additional loan balance from 
the owner’s estate. This excess 
loan balance, if any, is covered 
by the FHA insurance.

4. No prepayment penalty. The 
borrower may repay their loan, 
in part or in full, at any time 
without being charged prepay-
ment penalty.

5. Counseling. The borrower 
must receive counseling from 
an FHA-approved, independent 

third-party counseling agency 
prior to loan origination.

6. Disclosures. FHA requires 
extensive disclosures to the bor-
rower, including subject mat-
ters as to interest rates, cost 
of obtaining the mortgage, and 
lump sum disbursement.

7. Maryland Law. A lender or 
arranger of financing may not 
require the borrower to pur-
chase an annuity, a long-term 
care policy, or other financial or 
insurance product as a condi-
tion to obtaining a reverse mort-
gage loan, with exception. The 
exceptions include title insur-
ance, hazard, flood, or other 
peril insurance, and any other 
financial or insurance prod-
uct that is required for reverse 
mortgage loans insured under 
12 U.S.C. §1715z-20.

repayment Triggers
HECM loans can be declared due 
and payable when any of the fol-
lowing events occur. These repay-
ment triggers are set forth in Title 24 
of the Code of Federal Regulations 
and include:

1. Death. The borrower or the last 
co-borrower dies.

2. Move-Out. The borrower or 
the last co-borrower no lon-
ger permanently resides in real 
property.

3. Extended Absence. The bor-
rower or the last co-borrower 
does not permanently reside in 
the real property for the preced-
ing 12 months due to illness or 
other reasons.

4. Sale or Gift of the Property. 
The borrower or the last co-
borrower sells the property or 
otherwise transfers title to the 
real property to a third party.

Let Priority Process Serve 
Your Legal Documents!
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5. Failure to Fulfill Obligations. 
The borrower fails to meet his 
obligations, and the lender has 
provided borrower opportunity 
to correct the outstanding obli-
gation prior to declaring the 
loan due and payable.

The borrower or the borrower’s 
estate has six months to satisfy the 
loan once the loan is declared due and 
payable. One way in which the loan 

may be satisfied is through sale of the 
residence. If the balance of the existing 
HECM is greater than the proceeds of 
the sale (subject to FHA procedures to 
ensure that the sales proceeds reflect 
the value of the home), the borrower 
or the estate is not obligated to pay 
the difference. If the loan is not repaid 
within six months of it becoming due 
and payable, the lender is required to 
start foreclosure proceedings.

required HECM Counseling
The FHA requires HECM counsel-
ing to educate the borrower about 
using a HECM. The counseling is 
designed for the borrower to make an 
independent and informed decision 
as to whether the reverse mortgage 
will meet the borrower’s needs. The 
independent FHA-approved HECM 
counselor discusses with the borrow-
er program eligibility requirements, 
financial implications and alterna-
tives to obtaining a HECM. The coun-
selor also discusses provisions for 
borrower obligations, the costs of 
obtaining the HECM loan, and repay-
ment conditions.

Maryland law, as set forth in 
Md. Commercial Law Code Ann. § 
12-1207, requires lenders or arrang-
ers of financing, on application for 
a reverse mortgage loan, to provide 
prospective borrowers with a writ-
ten checklist advising the borrower 
to discuss the following issues with 
a counseling agency counselor:

1. How unexpected medical or 
other events that cause the 
borrower to move out of the 
borrower’s home earlier than 
anticipated will impact the 
total annual cost of the reverse 
mortgage loan;

2. The extent to which the bor-
rower’s financial needs would 
be better met by options other 
than a reverse mortgage loan, 
including less costly home 
equity lines of credit, property 
tax deferral programs, or gov-
ernmental aid programs;

3. Whether the borrower intends 
to use the proceeds of the 
reverse mortgage loan to pur-
chase an annuity or other 
financial or insurance product 
and the consequences of doing 
so;
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4. The effect of repayment of the 
reverse mortgage loan on other 
residents of the home secur-
ing the reverse mortgage loan 
after all borrowers have died 
or permanently left the home;

5. The borrower’s ability to 
finance routine or catastroph-
ic home repairs, especially if 
maintenance is a factor that 
may determine when the 
reverse mortgage loan becomes 
payable;

6. The impact that the reverse 
mortgage loan may have on 
the borrower’s tax obligations 
and eligibility for government 
assistance programs, and the 
effect that losing equity in the 
home securing the reverse 
mortgage loan will have on the 
borrower’s estate and heirs; 
and

7. The ability of the borrower 
to finance alternative living 
accommodations, such as 
assisted living or long-term 
care, after the borrower’s equi-
ty is depleted.

Types of reverse 
Mortgages
There are three types of reverse mort-
gages: the Home Equity Conversion 
Mortgage (“HECM”), the proprie-
tary reverse mortgage, and the sin-
gle-purpose reverse mortgage. This 
article focuses on the most com-
mon reverse mortgages found in the 
marketplace – the federally insured 
reverse mortgage, known as the 
Home Equity Conversion Mortgage 
(HECM). The HECM is backed by 
the U.S. Department of Housing 
and Urban Development (HUD), 
and is a program administered by 
the Federal Housing Administration 

(FHA), an arm of HUD.
Proprietary reverse mortgages are 

non-FHA insured reverse mortgages 
offered by private sector banks and 
mortgage companies. They are not 
subject to all of the same regulations 
as HECMs. There are no limits on 
the fees charged or on the amount 
of money received by the borrower. 
Proprietary reverse mortgages are 
sometimes called “jumbo” reverse 
mortgages, because they are taken 
on higher-valued homes, generally 
$750,000 or more.

The single-purpose reverse 
mortgage, if available, is typical-
ly offered through state and local 
government agencies and nonprofit 
organizations. They provide low-
income seniors a loan against the 
equity of their home for a single 
purpose, for example, to pay prop-
erty taxes or fund necessary home 
improvement or repair projects. 
Maryland’s Property Tax Deferral 
Program allows property owners, 
age 65 or older, to elect to defer the 
increase in their property tax bill, 
a program that must be adopted 
by the local government for imple-
mentation.  If the local government 
adopts the program, the local gov-
ernment has the authority under 
State law to impose income restric-
tions and interest rate amounts. The 
deferred tax becomes a lien on the 
property and must be repaid when 
the property is transferred.

alternatives to  
reverse Mortgage
A reverse mortgage can be very allur-
ing, especially when a senior’s mod-
est income does not meet mounting 
bills for his costs of care. A pot of 
gold sits in the senior’s greatest 
asset, the family home. This gold-

en parachute, the equity within the 
senior’s home, can become quickly 
tarnished when subject to a reverse 
mortgage.

Alternatives to a reverse mort-
gage should be considered, such as 
a home equity loan and home equi-
ty line of credit. Like the reverse 
mortgage, the home equity loan and 
home equity line of credit draws 
upon the equity in the real property, 
the borrower must meet financial 
qualifications, and the senior can 
remain within his residence; unlike 
the reverse mortgage, the borrower 
is required to make monthly pay-
ments toward the outstanding prin-
cipal and interest. Other alternative 
resources to assist with payment of 
care needs include the senior secur-
ing long term care insurance or the 
senior qualifying for governmental 
programs, such as Medicaid and 
veteran’s benefits.

Conclusion
American poet Robert Frost wrote, 
“The afternoon knows what the morning 
never suspected.” Life provides unex-
pected twists and turns, especially 
for our seniors. The unexpected is 
often coupled with increased care 
needs and costs. Although a reverse 
mortgage is an option for payment 
of the senior’s care needs, other 
options meet this same goal with-
out the expense and limitations of 
a reverse mortgage. Educating our 
seniors on resource alternatives will 
more likely result in our seniors’ 
afternoon reality mirroring their 
morning dreams and wishes.

Mrs. Schieke is the founder of the Law 
Office of Wendy Little Schieke, LLC, and 
a member of the MSBA Elder Law and 
Disability Rights Section Council. She may 
be reached at wls@maryland-elderlaw.com.
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T e C h n i q u e S  F o r 
F u n d i n g  S p e C i a l 

n e e d S  T r u S T S  W i T h 
i r a S  ( o r  n o T )

By Sharon ritter-Beall

For Many oF our ClIEnTS, rETIrEMEnT 

aSSETS CoMPrISE THE larGEST CoMPonEnT 

oF THEIr WEalTH. SHould ClIEnTS WITH 

dISaBlEd FaMIly MEMBErS ConSIdEr 

FundInG SPECIal nEEdS TruSTS WITH 

THESE rETIrEMEnT aSSETS? THE PurPoSE oF 

THIS arTIClE IS To SurVEy THE aVaIlaBlE 

TECHnIquES For FundInG SPECIal nEEdS 

TruSTS WITH rETIrEMEnT aSSETS. 

In GEnEral, a TruST Can BE dESIG-

naTEd aS THE BEnEFICIary oF an Ira; a 

PrIMary ISSuE, HoWEVEr, IS THE TIME 

PErIod oVEr WHICH THE dISTrIBuTIonS 

MuST BE MadE and HoW lonG THE 

TaX Can BE dEFErrEd. WHEn a TruST IS 

naMEd aS THE BEnEFICIary oF an Ira, 

THE dEFaulT rulE IS THaT THE Ira MuST 

BE dISTrIBuTEd ouT oF THE Plan WITHIn 

FIVE yEarS FroM THE dEaTH oF THE Par-

TICIPanT IF THE ParTICIPanT dIEd BEForE 

HIS rEquIrEd BEGInnInG daTE. IF THE 

ParTICIPanT dIEd aFTEr THE rEquIrEd 

BEGInnInG daTE, THE Plan MuST BE PaId 

oVEr THE rEMaInInG lIFE EXPECTanCy oF 

THE ParTICIPanT. 
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In order to extend the payouts 
over a longer period, there must be 
a “designated beneficiary”, who is 
generally an “individual”. For pur-
poses of determining who qualifies 
as the “designated beneficiary” when 
a trust is named as the IRA ben-
eficiary, a trust must qualify as a 
“see- through” trust. To do so it must 
meet the five criteria set forth in IRS 
Reg. Sec. 401(a)(9)-4. These are 1) the 
trust must be valid under state law; 
2) the trust is irrevocable or will by 
its terms become irrevocable at the 
participant’s death; 3) the beneficia-
ries must be identifiable; 4) the docu-
ments must be provided to the plan 
administrator; and 5) all the benefi-
ciaries must be individuals.

Under IRC Section 401 and the 
regulations thereunder, there are two 
kinds of trusts which qualify as “see-
through” trusts. Although not termed 
as such in the regulations, the first is 
commonly called a “conduit” trust 
in which the trustee is required to 
distribute all funds (not just required 
minimum distributions “RMDs”) 
received from the IRA to the benefi-
ciary. The second is referred to as an 
“accumulation” trust, and is defined 
as a trust that is not a “conduit” trust; 
in other words, the IRA funds may be 
accumulated in the trust. 

Under the regulations, the ben-
eficiary of a conduit trust who is 
currently receiving distributions is 
considered the “designated benefi-
ciary” and remainder beneficiaries 
are disregarded. Accordingly, the 
RMDs can be made over the life 
expectancy of the beneficiary. (This 
assumes a single disabled beneficia-
ry.) On the other hand, in accumu-
lation trusts, all of the beneficiaries 
– present and future – will be con-
sidered for purposes determining 
the “designated beneficiary” who 

serves as the measuring life for 
purposes of calculating the RMDs. 
So long as the beneficiaries are all 
individuals, the RMD is paid over 
the life expectancy of the oldest 
beneficiary. However, if a charity or 
estate is a possible remainder ben-
eficiary of an accumulation trust, 
the trust will not qualify as a “see 
through” trust because the charity 
or estate is not an “individual”. In 
this case there would be no “desig-
nated beneficiary” and the default 
rules described above would apply. 

Note: The above discussion is pri-
marily taken from Natalie B. Choate, 
Life and Death Planning for Retirement 
Benefits (7th Edition, 2011) pp. 410-421, 
423-449.

 
Given this brief background on the 

rules for IRA distributions to trusts, 
let’s consider how IRAs can be dis-
tributed to Special Needs Trusts. 

Third-Party Special  
needs Trusts
Third-Party Special Needs Trusts are 
those trusts created either by Will or 
intervivos trust and are funded by 
persons other than the person with 
disabilities. Because the source of 
the funds comes from a third-party, 
the trust remainder can be paid out 
to whomever the grantor wishes, 
including a charity, although, as we 
will see, this can be problem if an IRA 
is distributed to the trust. 

Should a special needs trust be 
a conduit trust? The answer is – it 
depends, but generally not. Special 
needs trusts are most often estab-
lished as discretionary trusts to pro-
vide a disabled beneficiary with 
benefits other than those provided 
by government programs. Because 

the conduit trust requires all dis-
tributions from the IRA to be paid 
to the beneficiary, programs such 
as Medicaid and Social Security 
Income (SSI) that have both income 
and resource limitations, would be 
jeopardized or possibly even lost 
if the disabled individual were to 
receive all such distributions from 
the IRA. Thus it would not be advis-
able to plan for an IRA to distribute 
to a conduit trust if the disabled 
beneficiary required means tested 
government programs. On the other 
hand, if the disabled individual is 
not otherwise likely to qualify for 
such means tested programs, and 
there is not a concern as to how 
much is paid to the beneficiary, a 
conduit trust could be appropriate. 
Choate at 452.

According to Natalie Choate, 
there are two possible kinds of accu-
mulation trusts that work for Special 
Needs Trusts, but only one will be 
useful if the disabled beneficiary 
is receiving government assistance, 
although it too has its limitations. 
The useful accumulation trust is the 
typical discretionary trust in which 
the trustee has discretion to pay 
funds not otherwise provided by 
government programs to or for the 
benefit of the beneficiary. The trust 
will qualify as a “see through” trust 
if the remainder beneficiaries who 
receive the trust at the disabled 
beneficiary’s death are “now liv-
ing”. For example, this could be the 
disabled beneficiary’s siblings. In 
this case the RMD would be paid 
over the life expectancy of the oldest 
potential beneficiary. But the limita-
tions are twofold. If a disabled ben-
eficiary has no siblings or close fam-
ily members and the family wants 
to leave the balance of the trust to 
charity, the trust will not qualify as 
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a see-through trust for purposes of 
the RMDs and the IRA will have to 
be distributed within five years of 
the participant’s death. Secondly, if 
the remainder beneficiaries are con-
siderably older than the disabled 
beneficiary, the IRA will have to be 
distributed over the life expectancy 
of the oldest potential beneficiary, 
thereby reducing the period over 
which distributions may be made. 
See Choate supra at pp. 452-453.

The new 3.8 percent Medicare tax 
on net investment income in estates 
and trusts will not be applicable to 
IRA or other qualified plan distri-

butions to accumulation trusts. The 
final regulations that became effec-
tive December 2, 2013 confirm that 
distributions from qualified plans 
do not constitute net investment 
income and therefore will not be 
subject to the new tax. See IRC. 
Reg. 1-1411-8. This is not to say, 
however, that there won’t be issues 
in determining distributable net 
income when it includes an IRA 
distribution. For a more complete 
discussion, see Choate, Planning 
for Retirement Benefits: Current 
Developments and Current Trends, 
Version 2013-6, 11/11/13. 

Self-Settled or First-Party 
Special needs Trusts
The discussion above dealt with 
trusts that were designated as benefi-
ciary by the IRA owner in the plan-
ning stages. However, what happens 
when there has been no advance 
planning by the owner and at the 
owner’s death, a disabled person is 
named as the beneficiary of an IRA. 

Self-settled or First-Party Special 
Needs trusts are creatures of statute, 
specifically created so that a disabled 
individual who comes into an inheri-
tance or wins a recovery in a lawsuit 
does not lose his or her eligibility 
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for government programs and yet 
has funds available for an improved 
quality of life. These trusts, generally 
referred to as “(d)(4)(A)” trusts after 
the US code provision at 42 U.S.C. 
Sec. 1396p(d)(4)(A), are considered 
grantor trusts for income tax pur-
poses but require that at the death of 
the disabled beneficiary any balance 
remaining in the trust is reimbursed 
to Medical Assistance. 

One of the earlier rulings by the 
IRS on the treatment of IRA distribu-
tions to a First-Party Special Needs 
trust was in Private Letter Ruling 
(PLR) 200620025. There the taxpay-
er died before reaching his required 
beginning date and he left the IRA to 
his four children outright. One of the 
children was disabled and receiving 
public benefits. The disabled child’s 
guardian obtained a court order to 
establish a special needs trust and the 
questions presented were i) whether 
the transfer to the IRA would be 
disregarded for income tax purposes 
and therefore not considered a trans-
fer under Code Sec. 691(a)(2) and ii) 
whether the guardian could calculate 
the RMDs using the beneficiary’s life 
expectancy. As to the first issue, the 
IRS determined that the trust was a 

grantor trust so that the transfer to 
the trust would not be considered as 
a sale or other disposition. As to the 
second issue, the IRS concluded that 
based on their ruling that the trust 
was a grantor trust, the RMDs could 
be taken over the life expectancy of 
the disabled beneficiary.

Two later rulings, PLR 200826008 
and PLR 201116005, also confirmed 
that an inherited IRA distributed to a 
trust will be treated as a grantor trust 
owned solely by the beneficiary. PLR 
200826008 involved a distribution to 
a trust for the benefit of a minor child, 
whereas PLR 201116005 involved a 
distribution to a disabled beneficiary 
for whom a (d)(4)(A) trust was estab-
lished. Neither ruling gave an opin-
ion as to how the distributions would 
be treated with regard to the required 
minimum distributions. 

Although the PLRs can’t be relied 
upon as precedent, it appears clear 
from these PLRs that in the case of 
an inherited IRA the IRS is willing to 
treat the (d)(4)(A) trusts as grantor 
trusts and, at least in the case of 
PLR 200620025, to look through the 
trust to have the distributions pay-
able over the lifetime of the disabled 
beneficiary. However, what happens 

if an IRA owner becomes disabled 
and wants to transfer his or her IRA 
to a First-Party Special Needs Trust? 

Unfortunately, in PLR 201117402 
it appears the IRS concluded that 
an IRA cannot be transferred to the 
grantor trust of an IRA owner. In that 
case, the taxpayer was diagnosed 
with muscular dystrophy, was deter-
mined to be disabled by the Social 
Security Administration, and was 
eligible for public benefits. The tax-
payer and the trustee requested that 
the IRA be transferred into the name 
of the trust, but the financial com-
pany denied the request on the basis 
that an IRA cannot be set up in the 
name of a trust. Instead, the company 
distributed the IRA to an account set 
up in the name of the trust and sent 
a 1099 to the taxpayer reflecting the 
distribution. The actual issue in this 
PLR was whether the 60 day rollover 
could be waived, which the IRS per-
mitted. However, the bottom line was 
that the IRA accepted the company’s 
conclusion that the IRA could not be 
distributed to a trust by the owner. 

What’s interesting is that in the same 
year the IRS issued PLR 201117402, it 
also issued PLR 201116005 in which 
it concluded that an inherited IRA 



May 2014         Maryland Bar Journal        39  

transferred to a special needs trust 
is treated as a grantor trust. In her 
article “IRS Issues Two Seemingly 
Contradictory Rulings on Effects of 
Transfer of IRA to Special Needs 
‘Grantor’ Trust” Deborah Beers, after 
puzzling over the different results of 
the rulings, points out that perhaps 
the IRS distinguishes the transfer of 
an “inherited” IRA to a special needs 
trust from one in which the disabled 
owner attempts to transfer the IRA 
into his or her own special needs 
trust. Another possibility she points 
out is that perhaps the IRS ruled as it 
did in PLR 201117402 because the IRS 
never considered that the trust was a 
grantor trust. Finally, Beers surmises 
it could be the fact that PLR 201117402 
was issued by the Employee Plan 
Branch whereas PLR 201116005 was 
issued by the Passthroughs and 
Special Industries Branch which may 
simply be more familiar with trusts. 
Deborah Beers, “IRS Issues Two 
Seemingly Contradictory Rulings on 
Effects of Transfer of IRA to Special 
Needs ‘Grantor’ Trust” 36 Tax Mgmt. 
Est. & Tr. Journal 230 (2011).

Combinations of Third-
Party and First-Party 
Special needs Trusts
Sometimes a Third-Party Trust can be 
combined with a First-Party Special 
Needs Trust to benefit a disabled 
individual. In Rev. Rule. 2002-20 the 
issue was whether a trust would 
qualify as a charitable remainder uni-
trust if the unitrust amounts were 
paid to another trust established for 
a “financially disabled” person as 
defined by IRS Code Sec. 6511(h)(2)
(A). In this ruling the IRS determined 
that a trust will qualify as a charitable 
remainder unitrust if the unitrust 
payments are made to a separate 

trust in any of three situations. 
In the first situation the governing 

document of the trust to which the 
unitrust payments are made permit-
ted non-discretionary payments to be 
paid to the disabled beneficiary. At 
the disabled beneficiary’s death, the 
remaining trust assets are paid to the 
beneficiary’s estate. The second situ-
ation involved a discretionary trust in 
which the trust may make payments 
to or for the beneficiary that supple-
ment but do not supplant govern-
ment benefits. At the beneficiary’s 
death, the trust is distributed to the 
beneficiary’s estate. 

The third situation was the same as 
the second except that at the death of 
the beneficiary, the document requires 
the trustee to reimburse the state for 
medical assistance provided to the 
beneficiary. Thereafter the beneficiary 
has a general power to appoint and 
the trust has default provisions if the 
power is not exercised. The Service’s 
rationale for allowing the trust to 
qualify as a unitrust was that the sole 
function of the trust receiving the 
payments was to receive and admin-
ister the funds for a beneficiary who 
was unable to manage his own finan-
cial affairs and stated that the use of 
the assets during the beneficiary’s life 
and at his death were consistent with 
the manner in which the beneficiary 
would have used his own assets. 

More recently, using PLR 200620025 
as the basis for the analysis, a couple 
of authors suggested a creative idea 
for planning using both a Third-Party 
and a First-Party Special Needs Trust. 
The IRA owner would designate a 
Third-Party Special Needs Trust with 
conduit provisions as the beneficiary 
of the IRA. At the same time, the IRA 
owner would also establish a First-
Party Special Needs Trust so that the 
distributions made to the Third-Party 

Trust would flow directly to the First-
Party Trust pursuant to the conduit 
provisions. Because the beneficiary of 
the IRA is the Third-Party Trust with 
conduit provisions, any remainder 
beneficiary could be named, includ-
ing a charity. As to the First-Party 
Trust, only those IRA distributions 
made to it from the Third-Party Trust, 
not the entire IRA, would be sub-
ject to the payback provisions. The 
authors of the article state that there 
are some unanswered questions with 
this technique such as whether the 
distribution from the IRA through 
the Third-Party Trust before getting 
to the First-Party Trust could taint 
the distribution thereby removing 
it from the protections offered by 
PLR 200620025. The authors con-
tended that the intervening distri-
bution should not make a differ-
ence as the IRS recognizes the need 
for trusts to benefit disabled ben-
eficiaries. See Edward V. Wilcenski 
and Tara Anne Pleat, “Dealing with 
Special Needs Trusts and Retirement 
Benefits” Estate Planning Vol. 29, No. 
2, (February 2009). 

Unfortunately, there are no real-
ly great options for leaving an IRA 
directly to a special needs trust. Each 
option has certain drawbacks. And 
further, except for Rev. Rul. 2002-20 
there is no real guidance from the IRS 
that a practitioner can rely on when 
planning to fund special needs trusts 
with retirement assets. What is clear 
is that the drafter must be extremely 
careful and have a good understand-
ing of the Section 401 regulations 
when planning for IRA distributions 
to special needs trusts.

Ms. Ritter-Beall is a sole practitioner in 
Easton, Maryland, who concentrates her 
practice in estate planning and administra-
tion with a growing emphasis in special 
needs trust planning.
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Benefits
Aging
Veterans

for

Cash

By Terry douglas 

Do you know an elderly veteran or a surviving spouse 
of a veteran who could use up to $1,000 to $2,000 per 

month tax-free to help pay for long-term care expenses? 
Aging seniors are worried about running out of money to 

pay for long-term care costs and being a burden to their family. 
Their adult children are concerned that they may get stuck pay-
ing for their parents’ care and losing “their” inheritance. Family 
members feel overwhelmed and burned out while caring for 
their elderly parents.

Frequently, a client asks an attorney to prepare a simple will 
for distribution of their “stuff” upon death. Except for a statu-
tory power of attorney, clients tend to ignore the period when 
they are alive but not well. 

People are living longer and more and more are diagnosed 
with Alzheimer’s or dementia. Physically, they are fine. Mentally, 
they are declining. On average, an assisted living facility costs 
$4,000 per month, and the average cost for a nursing home is 
$8,000 per month. More often than not, the cost of care exceeds 
an individual’s income.
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I know one surviving spouse who 
had to choose between food and med-
ication to make ends meet. There are 
others who had to lower their stan-
dard of living out of fear of being left 
alone in a poor-quality nursing home. 
Or, they mistakenly believed that they 
had to spend everything before they 
could ask for help.

So, how can older adults pay for 
their long-term care? They can pay 
privately by using their own funds, 
get help from the government, use 
long-term care insurance, or opt for 
some combination of these. 

If they are too old or too ill, long-
term care insurance is no longer an 
option. So, you can imagine how fast 
someone’s life savings will be spent. 
For some, they are broke in less than 
two years. There are legal strategies 
that can be applied to reduce such 
devastating financial effects. 

The good news – we can help “war-
time” veterans and their spouses fill 
the financial gap by educating them 
about monetary benefits from the 
Veterans Administration (VA). 

Whether you practice estate plan-
ning or elder law, you should at least 
advise your older clients of all the 
possible options available to them, 

including Medicaid Planning and 
Veterans Benefit Planning. After all, 
clients don’t always know what they 
need or what they don’t know.

Chances are that your clients age 
65 or older (or your mom or grand-
pa) are veterans who served in the 
military; primarily, World War II, the 
Korean Conflict or the Vietnam War. 
Or, there’s a widow who is a surviving 
spouse of a wartime veteran who is 
struggling to make ends meet.

If your client is a veteran, there 
may be many opportunities to stretch 
resources and to obtain valuable 
resources through the VA. A Veteran 
could have served in the U.S. Army, 
Navy, Marines, Air Force, Coast 
Guard, Merchant Marine Corps, 
Nurse Corps, Public Health Services, 
National Oceanic and Atmospheric 
Administration (formerly Coast and 
Geodetic Survey Environmental 
Services Administration), or as a Cadet 
at a military Academy. (This list is 
not all-inclusive. There may be certain 
additional qualifications.) 

So, let’s take a look at the VA sys-
tem. The VA is the second-largest 
department in the Federal govern-
ment. It offers a wide range of benefits 
and services to veterans, such as voca-
tional rehab and education, home loan 
guaranty, life insurance, and burial 
services. The VA has three primary 
branches:

1. Health Administration, 
2. Benefits Administration, and 
3. National Cemeteries 

Administration, which provides 
benefits for burials and memorials. 

The VA’s Health Administration 
provides veterans with inpatient and 
outpatient care, geriatric evaluations, 
prescription drugs, home health, and 
residential respite care programs. 
Veterans can also receive rehabilitative 
services when transitioning from a hos-

pital before returning to independent 
living. Moreover, there are Federal and 
State nursing homes. The VA’s Health 
Administration offers an extended care 
program for elderly veterans as well as 
prescription drug plans. 

Access to these services depends 
on which of the eight priority groups 
to which the Veteran belongs. Even in 
the lowest priority group, a Veteran 
can receive prescription drugs and 
access to the extended care program 
and other care services for significant-
ly less than if the Veteran were paying 
privately. Not all veterans are entitled 
to all free health benefits or immediate 
access to VA healthcare; nevertheless, 
the $9 co-pay on prescriptions alone 
makes a huge difference.

Tip #1: Encourage Veteran clients to 
enroll in the VA healthcare system now by 
completing VA Form 1010EZ. They can 
continue to use their own doctor and can 
have immediate access to certain services 
later if the need arises. 

There are Two Types of Va 
disability Payments
1. Compensation: These veterans 
receive a monthly payment because of 
a service-connected injury or disabili-
ty that was incurred (or was pre-exist-
ing and aggravated) while on active 
duty. If their application is approved, 
they will receive a VA disability rat-
ing in the range of 0 percent to 100 
percent (in 10 percent increments). 
(Think “Worker’s Comp.”) There is no 
asset or income test, and the income 
received is tax-free. There are many 
other benefits outside of the VA that 
are available to a veteran with a dis-
ability rating. 

What most people have never 
heard of is the VA’s Pension Benefit 
program that is offered through the 

Veterans (national)
• 21,973,000 living veterans
• 10 percent are female (2,271,000)
• 44.19 percent of veterans are over 

the age of 65
• 1,246,000 are WW ii (413 pass  

each day)

Source: VA Benefits & Health Care Utilization, 
National Center for Veterans Analysis and Statistics, 
Office of the Actuary, Updated 11/1/2013

Maryland residents
• 5.3 million residents
• 1,062,867 are seniors 60 years+
• 476,292 veterans reside in Maryland
• 56,221 receive disability compensation
• 3,339 receive Va pension benefit

Source:  U.S. Census, MD Dept. of Planning, 
Population Projections, September 2005, and 
Maryland State Summary, Maryland and U.S. 
Department of Veterans Affairs, November 2010 
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Veterans Benefits Administration.
2. Improved Pension Benefits: This 
is a yearly award paid out monthly. 
It is based on financial need, military 
service, and disability. (Don’t confuse 
the term “pension” with annuity pay 
to members retired from the military.)

If eligible, the Pension Benefit (up to 
$2,085 a month) is given directly to the 
veteran, is tax-free, and can be used to 
help pay expenses related to assisted 
living or for home health care, even for 
home care provide by loved ones. 

Of course, there are asset and income 
limits for some of the VA benefits, and 
they are only available to certain vet-
erans. Some clients already meet the 
eligibility requirements; a few are way 
over the threshold, and there are many 
who are borderline. That’s where elder 
law or elder care planning can be of 
use. You can help save them financially 
and thus reduce their anxiety.

There are Three levels of 
Pension Benefits
All levels are based on financial need. 
The payment amount depends on the 
level of care, whether the claimant is 
a veteran or surviving spouse, and if 
there are any dependents. 
1. Basic Service Pension: The veteran 
can be over 65 and healthy with low 
income. (Think SSI.) Medical expens-
es over $628 can be deducted from 
income for eligibility purposes. This 
can also be used when the veteran is 
well and the spouse is ill.

2. Housebound: Income for a wartime 
veteran who is unemployable and 
rarely leaves the home due to a medi-
cal condition, except for limited trips 
such as medical appointments, likely 
accompanied by someone else. 

3. Aid & Attendance: Income award-

ed to wartime veterans who require 
assistance with two or more activities 
of daily living, such as: 

• Bathing/showering
• Dressing
• Eating
• Getting in/out of bed or chair
• Using the toilet, or
• Have a mental or physical con-

dition that requires a protected 
environment

Or, the veteran could be bedridden, 
be at a nursing home, or have a severe 
visual impairment. This level pays at 
a higher rate because the level of care 
is higher. 

Compensation for service-con-
nected disability benefits is usually 
higher than improved pension ben-
efits. Nevertheless, a veteran may not 
receive both compensation and pen-
sion at the same time. 

There is a Three-Part 
qualification Process for 
Pension Benefits
1. Military Service 

• 90 days, combined or consecu-
tive, of active duty (two years if 
served after September 1980)

• One day during a “wartime 
period” 

• Acceptable discharge separation 
(discharge other than dishonorable) 
(There is no requirement for com-
bat service or an overseas tour.)

2. Medical Need/Disability 
• Age 65 or older (disability is pre-

sumed by age). 

Or, if under 65, the veteran must 
show that he or she:

• Is a resident in a nursing home, 
• Received a favorable Social 

Security disability determination, 
• Has a disability that makes it 

impossible for the average per-
son to stay gainfully employed.

3. Financial - Income and Net Worth.
i. Income. The VA counts as income 
everything that comes into the house-
hold of the Veteran, spouse and depen-
dent child. Even gifts and inheritanc-
es are considered income. However, 
income for VA purposes (IVAP) is gross 
income less all annual unreimbursed 
medical expenses (UME), such as those 
for medical care and treatment; pre-
miums for Medicare and other health 
and long-term care insurance; prescrip-
tions; and home care, assisted living, 
or nursing home costs. It’s the costs 
for home care, assisted living care, and 
nursing home care that usually provide 
the greatest offset to income.

To receive the full VA pension ben-
efit, the veteran’s income (as offset 
by unreimbursed medical expenses) 
must be zero or less than the maxi-
mum annual pension rate (MAPR). 
Generally, the highest amount of 
cash benefit to a veteran is $2,085 per 
month, regardless of the cost of care. 

ii. Assets (Net Worth). As with 
Medicaid, there are countable and 
exempt assets. The net equity in per-
sonal residence, ordinary personal 
property, and automobiles are exempt. 
Savings, stocks, IRAs, vacation homes, 
and whole life insurance (cash value) 
are countable. Unlike with Medicaid, 

Wartime Periods and dates
WWII
december 7, 1941, through  
december 31, 1946

Korean War
June 27, 1950, through January 31, 1955

Vietnam Era
august 5, 1964, through May 7, 1975  
(if serving anywhere)
February 28, 1961, through May 7, 1975 
(if in Vietnam)

Persian Gulf War
august 2, 1990, through present
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the VA imposes no specific dollar limit 
on assets, but rather considers whether 
the applicant can afford to pay for care 
based on his or her life expectancy. 

Tip #2 Advise your client to obtain two 
certified copies of his or her military sepa-
ration/discharge papers (Form DD 214), 
even before needed. If there was a correc-
tion to his or her records, you’d also want 
the DD 215. To order, use Form SF 180, 
Request Pertaining to Military Records.

Surviving Spouse. The widow of 
a qualified veteran who was mar-
ried to the veteran at least one year 
before the veteran’s death, and never 
remarried, may be entitled to pension 
benefits. The widow may apply for 
any level of the survivor or “death” 
pension benefit without regard to her 
age. The widow must meet all of the 
requirements, including the income 
and asset tests.

Veterans Benefits Versus 
Medicaid Benefits 
While VA and Medicaid rules for deter-
mining income and assets have some 
similarity, the rules for determining eli-
gibility for VA and Medicaid benefits 

differ significantly. 
Medicaid, known in Maryland as 

Medical Assistance, generally does not 
pay for assisted living or at home care. 
The exception is the Medicaid Waiver 
program, which will pay for such home 
care; however, the program is limited in 
scope. There is a reported waiting list for 
the Waiver program of about five years. 

On the other hand, VA benefits can 
be used to pay for at home care, includ-
ing care provided by family caregiv-
ers, or for assisted living and nursing 
home costs. Maryland Medicaid does 
not have income limits but pays the full 
cost of care above the recipient’s income 
less an allowance for personal needs, 
insurance premiums, and community 
spousal needs (where applicable). 

Category (A&A) Monthly 
Payment

Annual 
Payment

Single Veteran $1,759 $21,107

Married 
Veteran $2,085 $25,022

Surviving 
Spouse $1,130 $13,562
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As a general rule, where Medicaid 
covers nursing home care, the Medicaid 
benefits are far greater than VA Pension 
benefits. The VA Pension benefit offers 
the veteran the opportunity to remain 
at home or in an assisted living commu-
nity as well as maintain a quality of life 
beyond measure. 

For Medicaid purposes, an indi-
vidual can have no more than $2,500 
in assets, not counting exempt assets 
(i.e., residence and automobile). There 
is a 60-month look back period. The 
uncompensated transfer of assets 
within the 60-month period may 
result in a period of ineligibility (e.g., 
a one-month penalty of no benefits for 
every $6,800 transferred). 

Currently, transfers of gifts are 
ignored by the VA. The VA does not 
have a look back period, nor does it 
impose a period of ineligibility for 
uncompensated transfers. Therefore, 
assets can be transferred more freely 
under the VA program to qualify. 

Unfortunately, that freedom of transfer 
for veterans’ benefits may be changing. 
Presently pending before Congress is a 
proposed “Veterans Protection Act” to 
amend Title 38 of the U.S. Code. The Bill 
has not been enacted, although the new 
VA claim for benefits form has a question 
about transfer of assets. If enacted, this 
will result in 36-month (three-year) look 
back and penalty periods.

An attorney should consider the pos-
sibility of his or her client’s needing 
Medicaid in the future and how these 
transfers may or may not create penal-
ties for Medicaid. 

Planning Techniques: As with 
Medicaid, a veteran can spend down 
his or her assets through various strat-
egies to meet the eligibility require-
ments. Each plan is different. The 
focus should be on how much is need-
ed to reduce the income. 

Failure to plan could result in the 
client’s being ineligible for Medicaid 
benefits when needed the most. 

Adjudication Period: It may take nine 
to 12 months for the VA to process a 
claim for benefits and notify the vet-
eran of a determination. The veteran 
could die waiting for an approval. 
Nevertheless, the award is retroactive 
to the first day of the month following 
receipt of the application. 

If the veteran has a complete package, 
including all relevant medical records, 
he or she can use the “Fully Developed 
Claims” process, which should expedite 
the case in two to three months. This 
would be most helpful for a veteran over 
90 years of age or receiving hospice care.

Who May File a Claim for 
Va Benefits? 

• A veteran himself or herself, 
• A Veterans Service Organization 

that is accredited through the 
VA, or 

• An attorney who is in good 
standing and has been accred-
ited by the VA, 38 CFR 14-629.

(A one-time agent – usually a fam-
ily member – does not need to be 
accredited.) 

Accreditation: Anyone who assists a 
veteran or family member with the 
“preparation, presentation and pros-
ecution” of a claim for benefits must 
be accredited by the VA before he or 
she can legally provide assistance. 
Reviewing records and advising of 
potential benefits is outside of the 
accreditation requirement. 

Attorney’s fees: All competent clients 
should have an up-to-date durable 
power of attorney and an advance 
health care directive with HIPAA 
authorization. If a client may need 

to apply for Medicaid in the future, 
these instruments should include 
the appropriate gifting powers. 
Accordingly, attorneys may charge 
a fee for legal documents, such as a 
will, trust, deed, advance health care 
directive, or personal care contract.

Attorneys cannot charge a fee for 
the preparation or filing of an initial 
claim for benefits. Attorneys may 
charge a fee for a pre-filing consul-
tation, and then prepare the claim 
on a pro bono basis. Attorney’s fees 
must be reasonable.

Tip # 3: The VA does not recognize a 
standard Power of Attorney. Veterans 
should sign (scribble, X, or thumb-
print) and submit VA Form 21-0845, 
Authorization to Disclose Personal 
Information to a Third Party.

Who may benefit the most? Married 
couples worried about losing every-
thing to pay for Long-Term Care 
expenses, veterans 65 or older who 
may need to live in a “protected 
environment” or need help with 
daily living, and those with a family 
net worth of $100,000 or more.

Veterans have earned these ben-
efits through their time and service. 
Estate Planning and Elder Law attor-
neys can help wartime veterans meet 
the qualifications to get these ben-
efits. Receiving extra benefits from 
the VA can be significant for someone 
with a well spouse at home. 

Planning early also reduces anxiet-
ies about being a burden to others and 
avoids costly mistakes.

Ms. Douglas is an attorney in private prac-
tice in Annapolis, Maryland, with a focus 
on elder law and estate planning. She 
may be reached at terry@lawterry.com. 
Cheryl Chapman Henderson, an attorney 
in Prince George’s County, Maryland, 
assisted with this article.
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Forthebaby boom
        generation 

theFutureisnow  
medicare: 

How to Navigate 
the Gaps, Traps, and 
Pitfalls in the Program
By richard P. neuworth

the Medicare program has kept tens of millions 

of Americans out of poverty by providing 

needed health insurance to both disabled and 

elderly persons. The program is available to 

participants regardless of preexisting health 

conditions and contains no lifetime monetary 

caps on out-of-pocket expenses. Unlike the 

Medicaid program, Medicare benefits are not 

limited based on income and assets.
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There are two basic ways of 
obtaining Medicare health insur-
ance coverage. An individual upon 
turning age 65 who has worked 
and paid an annual Medicare tax 
enters upon his or her 65th birth-
day. An individual who has worked 
and qualifies for Social Security 
disability benefits based on his or 
her own earnings record also may 
become Medicare-eligible prior to 
normal retirement age of 66. See, 42 
U.S.C. Section 1395c See 42 C.F.R. 
406.12 and 406.13. The traditional 
Medicare benefit package is avail-
able through Parts A, B, and D. 
Part A covers inpatient hospitaliza-
tion, (90 days for a spell of illness) 
inpatient care in a skilled nursing 
facility, home health care services 
and hospice care. Part B covers 
doctor and clinic visits. Part D cov-
ers prescription medications and 
is available through private health 
insurers.

Medicare benefits contained in 
Parts A and B are also available 
through private health insurers 
referred to as Medicare Advantage or 
Part C. The benefit packages offered 
by private health insurance carriers 
are similar to traditional Medicare 
but contain some differences.

Part A is offered automatically 
without cost to participants upon 
satisfying Medicare’s eligibility 
requirements. See, 42 U.S.C. Section 
1395y(a)(9). Part B is offered as well 
unless the potential beneficiary 
affirmatively declines coverage. See, 
42 U.S.C. Section 1395 r(f). Part D 
may be purchased along with Part B 
or purchased as a stand-alone plan. 
See, 42 U.S.C. Sections 13952-101-
1395w-151.

The Affordable Care Act 
(“Obamacare”) enacted in 2010 
added benefits by closing the so-

called doughnut hole concerning 
prescription drug coverage over 
time, offered a free physical exami-
nation upon entering the Medicare 
program, and other benefits. See, 
Public Law 111-148.

The enormous number of baby 
boomers entering the Medicare 
program will not only financially 
transform the program but signifi-
cantly affect several different areas 
of law including, but not limited to, 
elder law, family law, health law, 
personal injury and workers com-
pensation. See, Center for Medicare 
and Medicaid Services – Medicare 
Trustees Report, May 2013, Medicare 
beneficiaries going from 41,000,000 
in 2005 to 83,000,000 in 2035. The 
remainder of this article will be 
devoted to the interface between 
the Medicare program with various 
areas of law and also how to avoid 
the gaps, traps, and pitfalls in the 
program.

Benefit Gaps In Health 
Insurance Coverage
The Medicare program has important 
gaps in health insurance coverage. 

1. Medicare Offers No Family Plan 
Coverage. Medicare is available to 
individuals only. Unlike private 
health insurance, there is no fam-
ily plan coverage. Each individual 
either meets the age, disability, or 
illness-based requirements or they 
are ineligible for benefits.

As a result, when the beneficiary 
that has Medicare coverage dies, each 
family member still needs health 
insurance coverage or they could 
be financially ruined. In family law 
disputes, provisions should be made 
for payment of health insurance pre-
miums if not already available in 

a separation agreement or divorce 
decree so that the remaining spouse 
and children without Medicare cov-
erage are protected by purchasing 
available health insurance.

2. Disabled Claimants. No dis-
abled person under age 65 is eli-
gible for Medicare coverage for at 
least twenty-nine (29) months after 
the onset date for receiving Social 
Security disability benefits based 
on his or her own earnings record. 
Two exceptions to this rule exist. 
The first exception is that if the dis-
abled person reaches age 65 before 
the 29-month period is up, he or she 
will be eligible for insurance cover-
age. See, 42 U.S.C. Section 1395-
1(a) 42 C.F.R. Section 406.21(b). The 
second exception is for individu-
als who suffer from Lou Gehrig’s 
disease (ALS) or end-stage renal 
disease requiring kidney dialysis 
may receive coverage immediately 
upon applying for benefits. See, 
BIPA Section 115.

To complicate matters further, 
private health insurance coverage 
under the Consolidated Omnibus 
Reconciliation Act of 1986 (COBRA) 
offered as a result of stopping 
employment will not be continued 
for more than eighteen (18) months 
for individuals under age 65. See, 
U.S.C Sections 1162 (2)(A) and 1163. 
However, if the disabled claimant’s 
onset date for Social Security dis-
ability benefits is within 60 days of 
COBRA coverage becoming avail-
able and the beneficiary notifies 
the private health plan administra-
tor of the favorable Social Security  
disability decision within 60 days 
then coverage will be extended for 
an additional 11 months of cover-
age. See, 29 U.S.C. 1162 (A), 29 1162 
(3) (B).
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Nevertheless, other health insur-
ance coverage is available for disabled 
claimants to fill in these gaps through 
the Affordable Care Act offered as 
part of the Maryland Health Care 
exchange that officially opened on 
January 1, 2014. Another possibility 
is to apply for governmental health 
insurance programs offered through 
either the Veterans Administration or 
Medicaid, depending on income and 
asset levels.

In addition, Medicare Set Asides 
(MSA) must be included as part of 
workers compensation settlement 
agreements to pay for future medi-
cal expenses for any claimant that 
is currently eligible for Medicare 
benefits and receives a settlement in 
excess of $25,000 and/or is expected 
to be eligible for such coverage with-

in a 30-month period and receives a 
settlement in excess of $250,000. See 
CMS, Workers Compensation and 
Medicare Set Aside Arrangements, 
April 25, 2013.

Medicare Set Asides (MSA) for 
personal injury cases are also being 
considered at the present time; how-
ever, there is no specific statutory 
or regulatory authority for such set 
asides as this article is being written.

3. Long-Term Care. Unlike the 
Medicaid program, Medicare does 
not provide payment for the same 
long-term care coverage in nursing 
and assisted living facilities. As a 
result, a potential participant may 
need to spend down assets in order 
to be eligible for Medicaid. Possible 
alternatives to Medicaid’s spend 

down rules are if a client is a dis-
abled veteran or a disabled spouse 
of a military veteran and receives 
such care through the Veterans 
Administration. Other possibilities 
include purchasing long-term care 
coverage through private insurance. 

4. Payment of Hospital and Health 
Care Provider Bills. No health 
care provider is required to accept 
Medicare payment for services under 
Part B of the program. Thus, a benefi-
ciary has to find a health care provid-
er that does accept such payments.

A health care provider cannot 
charge more than the rate approved 
by Medicare (no balance billing). 
The traditional Medicare program 
pays only 80 percent of all hospital 
and doctor visit bills and also lim-
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its the number of days of inpatient 
hospitalization that will be paid for 
on an annual basis. See Medicare 
Benefit Policy Manual.

Medicare offered through private 
insurance (Medigap) may or may 
not cover the remaining 20 percent, 
and one must obtain a copy of the 
policy in order to know what will or 
what will not be covered. A Medigap 
policy usually does not have any 
preexisting condition limitations or 
lifetime limits. At least, one or more 
plans must be offered in each state. 
Before purchasing such plan, you 
should find out if existing health 
insurance is offered through current 
employment. Many employers may 
also cover the remaining 20 percent 
assuming that the claimant is still 
employed when becoming Medicare 
eligible or through retiree health 
insurance plans. Medicare will then 
become the primary provider of 
coverage while the employer-based 
insurance will become secondary. 

5. Prescription Drug Coverage. 
Currently, Part D does not cover 
all prescription medication expens-
es. Rather, a complicated formula 
is used to determine how payments 
will be made. The patient pays the 
first $250 of prescription costs; the 
insurer pays 75 percent between 
$250 and $2,250. There are no cov-
erage for costs between $2,250 and 
$3,600, the so-called doughnut hole. 
The insurer pays 95 percent above 
$3,600. In addition, insurers are 
legally responsible for paying only 
for prescription medications that are 
on an approved formulary that is 
devised by the Center for Medicare 
and Medicaid Services. See, 42 U.S.C. 
Section 1395i-2c(6), 42 U.S.C. Section 
1295r(b);42 C.F.R. Section 408.22; 42 
U.S.C. Section 1395ww-113(b).

6. Skilled Nursing Care. If dur-
ing a “spell of illness” a nursing 
home resident requires skilled care 
following a qualifying hospitaliza-
tion, then Medicare will pay for 
100 percent of (up to) the first 20 
days, and will pay all but the daily 
deductible for (up to) the next 80 
days. After the first 100 days, there 
is no Medicare coverage for nurs-
ing home care (absent a new spell 
of illness). See, 42 U.S.C. Section 
1395 (x)(h), 42 U.S.C. Section 1395 
(f)(a)(2)(b), 42 CFR Section 409.20 
et. seq.

7. Hospice Care. Medicare will 
not pay any medical bills associ-
ated with hospice care unless the 
recipient is expected to die with-
in six months of entering hospice 
care. See, 42 C. F.R. Section 418.3, 
42 U.S.C. Section 1395(y)(a)(1)(a). 
Unlike other Medicare programs, 
the program only pays for pallia-
tive management related solely to 
the terminal illness. Once a ben-
eficiary elects the hospice benefit, 
Medicare is no longer responsible 
for any payment for medical treat-
ment associated with the terminal 
illness or other conditions caused 
by the terminal illness. 

Traps and Pitfalls For 
representing Beneficiares 
Not surprisingly, there are sev-
eral key issues that practitioners 
must consider when representing 
Medicare beneficiaries.

1. Timing of Health Care Coverage 
and Premium Sliding Scale. If a ben-
eficiary is 65 or older and covered 
by an existing health insurance plan 
through work or through a spouse’s 
employment, a beneficiary may later 

change coverage during the annual 
coordinated Medicare enrollment 
period between November 15 and 
December 31 without a penalty. If 
a beneficiary fails to do so in a 
timely manner, a monthly penalty 
will be tacked on for each month of 
coverage that the beneficiary fails 
to sign up for Medicare. See, 42 
U.S.C. Section 1395w-101(b). Thus, 
Medicare premiums can rise sharply 
and the penalty can continue indefi-
nitely for Parts B and D. See, 42 
U.S.C. Sections 1395w-101 (b), 1395i-
2(c)(6) and 42 U.S.C 1395 r(b);42 
C.F.R. 408.22.

As noted above, beneficiaries have 
a limited time window each year if 
they want to change any aspect 
of their Medicare benefit coverage. 
See, 42 U.S.C. Section 1395w-101(b).

2. QMB and SLMBY. State govern-
ment is responsible for offering so-
called “dual eligibles”, low-income 
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Medicare beneficiaries coverage 
through The Qualified Medical 
Beneficiary program (QMB) and 
Specified Low Income Medicare 
Beneficiaries (SLMB). See, 42 U.S.C. 
Section 13967u-5(c)(6), 42 CFR 
Section 423.902,42 U.S.C. Section 
1396a(a)(10)(E). These programs are 
specifically designed to pay for out-
of-pocket Medicare expenses, such 
as deductibles, co-payments, and 
premiums. The program(s) are avail-
able to individuals as well as cou-
ples that are both Medicare-eligible. 
There are both income and asset 
eligibility requirements for both 
programs that family law, personal 
injury, and workers compensation 
attorneys need to be aware of when 
settling cases or for divorce and 
separation agreements not to cause 
the participants to lose eligibility for 
either program.

3. The Medicare Secondary Payer 
Act (MSP). All personal injury 
attorneys, whether representing 
defendants or plaintiffs, should 
be well aware of the provisions of 
the Medicare Secondary Payer Act 
and amendments that were enacted 
in 2003 as part of the Medicare 
Modernization Act. See, P.L. 96-499, 
42 U.S.C Section 1395 (y)(b)(2(A)
(i) and (ii), and P.L. 108-173 add-
ing 42 U.S.C. Sections 1395w-10 
et.seq. Insurers for both workers 
compensation and personal injury 
cases are required to report settle-
ments and payouts to the Center for 
Medicare and Medicaid Services. 
See, 43 Federal Register 45,013-
45,014 (August 1, 2008).

Medicare’s independent right of 
recovery is not limited but also has 
an independent right of recovery 
from any entity, including a bene-

ficiary or beneficiary’s attorney that 
has received a third-party pay-
ment. A much lesser-known but 
still important provision in the 
Medicare Secondary Payer (MSP) 
act permits private litigants to bring 
separate causes of action for twice 
the amount of a Medicare lien if a 
litigant obtains a judgment in the 
underlying personal injury or work-
ers compensation action. See, P.L. 
96-499, 42 U.S.C. Section 1395 (y)
(b)(2)(a). The cause of action was 
discussed in the case of O’Connor v. 
Mayor and City Council of Baltimore, 
494 F. Supp. 2d 372 (D.C. Md. 2007). 
The cause of action cannot accrue 
until a litigant obtains a judgment in 
the underlying action. 

Medicare’s right of recovery as 
a second ary payer is that it will 
not make payment for any item 
or service for which “payment has 
been made or can reasonably he 
ex pected to be made” by a primary 
payer, such as a workers’ compensa-
tion plan, an automobile, health, or 
liability insur ance policy or plan, or 
an employee health plan (including 
a self-funded plan), Department of 
Veterans Affairs, Federal Black Lung 
program, Public Health Service and/
or business with insurance including 
self-insured businesses’. (See chart 
at the end of this article for further 
details) Medicare is also permitted to 
make conditional payments as well 
to recipients and beneficiaries and 
then recoup those payments from 
third-party wrongdoers. Medicare 
also has no liability or obligation to 
pay for any services related to the 
injury that were furnished before 
the date of a settlement of a per-
sonal injury case and that the benefi-
ciary did not specifically identify to 
Medicare in writing before a release 
was executed. 

If reimbursement is not made to 
Medi care within 60 days of receipt 
of third-party payment interest 
accrues until reimbursement is 
made. Interest accrues even if no 
notice of Medicare’s lien has been 
provided.

4. Untoward Events and Incidents. 
On October 1, 2008, Medicare began 
a program to refuse to pay for untow-
ard incidents or events. See Federal 
Register, August 19, 2009 at 48471 
et.seq. Additionally, the Center for 
Medicare and Medicaid Service will 
also no longer pay for readmissions 
of patients. See, Federal Register 
May 10, 2013 at 27486.

Attorneys must be aware of those 
provisions in personal injury litiga-
tion because they may cause evi-
dentiary problems that should be 
anticipated prior to trial.

Conclusion
The Medicare program is one of the 
most important programs available 
to participants to avoid financial 
ruin. Attorneys must be careful to 
consider the gaps, traps, and pitfalls 
in advising clients not to jeopardize 
coverage under the program. Future 
changes to the Medicare health 
insurance coverage program seem 
inevitable. Attorneys and their staffs 
should monitor developments care-
fully as the baby boom generation 
reaches retirement age.

Mr. Neuworth is a Partner in the law 
firm of Lebau & Neuworth, LLC, in 
Baltimore, Maryland, where he concen-
trates his practice in the areas of Social 
Security disability, employment law, and 
employee benefits.
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IF YOU… CONDITION PAYS FIRST PAYS SECOND

Have been in an 
accident where no-fault 
or liability insurance is 

involved
Entitled to Medicare

No-fault or Liability 
insurance, for services 

related to accident claim
Medicare

Are covered under 
workers’ compensation 
because of a job-related 

illness or injury
Entitled to Medicare

Workers’ compensation, 
for workers’ 

compensation claim 
related services

Usually doesn’t apply. 
However, Medicare may make 

a conditional payment.

Are a Veteran and have 
Veterans’ benefits

Entitled to Medicare and 
Veterans’ benefits

Medicare pays for 
Medicare-covered services

Veteran’s Affairs pays for 
VA authorized services

NOTE: Generally, 
Medicare and VA can’t 

pay for the same service.

Usually doesn’t apply.

Medicare benefits cannot 
currently be used at VA 

facilities

Are covered under 
TRICARE

Entitled to Medicare and 
TRICARE

Medicare pays for
Medical-covered services

TRICARE pays for services 
from a military hospital 

or any other federal 
provider.

TRICARE may pay second.

Have black lung disease 
and covered under the 

Federal Black Lung 
Program

Entitled to Medicare and 
Federal Black Lung 

Program

Federal Black Lung 
Program, for black lung 

related services
Medicare

Are age 65 or over OR 
disabled and covered by 

Medicare and COBRA 
coverage

Entitled to Medicare Medicare COBRA

Are age 65 or older and 
covered by a group 

health plan because you 
are working or are 
covered by a group 

health plan of a working 
spouse of any age

Entitled to Medicare

The employer has 20 or 
more employees

The employer has less 
than 20 employees*

Group Health Plan

Medicare

Medicare

Group Health Plan

Have an employer group 
health plan after you 

retire and are age 65 or 
older

Entitled to Medicare Medicare Retiree Coverage

Are disabled and 
covered by a large group 

health plan from your 
work, or from a family 

member who is working

Entitled to Medicare

The employer has 100 or 
more employees

The employer has less 
than 100 employees**

Large Group Health Plan

Medicare

Medicare

Group Health Plan

* (or, if it is part of a multi-employer plan where one employer has 20 or more employees, if the plan has requested 
an exception that is approved by Medicare)

**(and isn’t part of a multi-employer plan where any employer has 100 or more employees)

Chart available Through Center for Medicare and Medicaid Services 
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By laurie S. Frank and Jack K. Beckett

Making gifts is a double-edged sword for clients in need of 
long-term care. Estate and benefits planning attorneys 
have long recognized the advantages of gift-giving: For 

example, a plan that takes advantage of the $14,000 annual gift tax 
exclusion can help pare down an estate that would otherwise be 
subject to estate tax and can also preserve assets for a client who 
anticipates a lengthy nursing home stay. On the other hand, federal 
and state laws impose penalties on applicants for Medical Assistance 
Long-term Care (MALTC) benefits who have given away significant 
assets within five years of applying for benefits. Attorneys with cli-
ents who may be in need of long-term care should be aware of the 
significant changes to Maryland policy on these asset transfer pen-
alties that came into effect on March 1, 2013. These changes make 
it more difficult for the Medical Assistance (Medicaid) program to 
penalize gifts that were made for purposes other than qualifying for 
MALTC benefits.

Benevolent 
Benefactors 
Be Aware:
Changes in Medicaid 
Policy Result in Fairer 
Treatment of Gifts
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Manual Release 159 (MR-159), 
issued by the Maryland Department of 
Health and Mental Hygiene (DHMH), 
offers new guidance on transfers sub-
ject to penalty. For benefits planning 
attorneys, the most salient impact of 
MR-159 is it that it clarifies how the 
Medicaid program should determine 
whether an applicant or recipient 
(A/R) transferred assets for less than 
fair market value (FMV) for the pur-
pose of qualifying for MALTC bene-
fits. MR-159 provides new guidance in 
evaluating whether assets were given 
away to establish eligibility for ben-
efits and explains what types of evi-
dence may be submitted to prove the 
intent behind the transfer. This new 
policy is arguably more A/R-friendly, 
as it articulates a number of factual cir-
cumstances under which the Maryland 
MALTC program may not presume 
that assets were transferred for the 
purpose of qualifying for MALTC ben-
efits. Additionally, MR-159 changes 
Maryland policy in several other areas, 
including agreements to make loans, 
the return of gifted funds, and undue 
hardship waiver requirements. 

law and Policy  
Before Mr-159
Individuals in need of MALTC nurs-
ing home benefits or Home and 
Community-Based Waiver (HCBS) pro-
grams established under § 1915(c) of 
the Social Security Act have to con-
tend with DHMH asset transfer penalty 
rules. Federal law states that, for a state 
Medicaid plan to receive federal cost-
sharing, the plan must provide that an 
applicant, recipient, or spouse (A/R/S) 
will be ineligible to receive payment 
for nursing facility or HCBS services if 
the A/R/S disposes of assets for less 
than FMV within a specified “look-back 
period” (now, five years). The period of 

nonpayment is referred to as a “penalty 
period,” and is equal to 1) the amount 
by which the FMV of the assets trans-
ferred during the look back exceeded 
the amount received in return divided 
by 2) the average monthly cost of pri-
vate patient nursing facility services in 
the state. See 42 U.S.C. § 1396p(c)(1)(A)-
(E). In Maryland, this penalty divisor is 
currently $6,800 (effective June 1, 2009). 
Maryland Medical Assistance Manual 
(“Manual”), Schedule MA-6. Following 
the Deficit Reduction Act (DRA) of 
2005, the penalty period does not begin 
to run until the applicant is otherwise 
eligible to receive MALTC benefits—in 
other words, the individual must meet 
all eligibility requirements (technical, 
medical, resource, and income) before 
the penalty begins to run. 42 U.S.C. 
§ 1396p(c)(1)(D)(ii). These rules gener-
ally discourage individuals from gift-
ing assets to qualify for benefits and 
put those who gifted assets for other 
reasons at great risk of being denied 
benefits for needed long-term care.

However, federal law also states that 
if an individual can “make a satisfac-
tory showing to the State [that] . . . (ii) 
the assets were transferred exclusively 
for a purpose other than to qualify 
for medical assistance,” then the state 
should not assess a penalty for the 
transfer. 42 U.S.C. § 1396p(c)(2)(C)(ii). 
Maryland regulations state the same. 
Md. Code Regs. 10.09.24.08-1(B)(8)(f). 
In other words, the subjective intent 
behind a transfer matters, and only 
transfers made for the purpose of quali-
fying an individual for MALTC benefits 
may be penalized. Moreover, state plans 
have flexibility in determining which 
types of asset transfers they deem to 
have been made for this purpose.

Unfortunately, despite these “safe 
harbor” provisions, it was extremely 
difficult to demonstrate that an asset 
was transferred for a reason other 

than qualifying for MALTC benefits. 
This is because DHMH policy before 
MR-159 created a strong presumption 
that any asset transfer for less than 
FMV was made at least in part for 
the purpose of qualifying for MALTC 
benefits. See prior Manual, 800.23, p. 
888 (“It is presumed that any disposal 
for less than FMV was made to estab-
lish or continue Medicaid eligibility or 
to avoid Medicaid’s liens or recoveries 
provisions, unless the A/R success-
fully rebuts this presumption.”) 

Previous Maryland Medicaid poli-
cy listed several circumstances under 
which transfers for less than FMV 
may be permissible. See prior Manual, 
800.23, p. 888. For example, transfers 
made before “the traumatic onset of 
disability” by an individual 60 years 
of age or younger, or small and regu-
lar donations to churches or chari-
ties, were not penalized. Id. However, 
regardless of whether the transfer fell 
within the permissible list, in prac-
tice it was difficult for applicants to 
establish that they had not transferred 
assets for the purpose of qualifying 
for benefits. Additionally, certain asset 
transfers were specifically identified 
as being subject to penalty where com-
mon sense would not suggest such an 
outcome—for example, payment of 
a grandchild’s tuition. Prior Manual, 
800.17(b), p. 864. In sum, pre-MR-159 
policy created a presumption that all 
individuals aged 60 or over would 
require nursing home care in the 
future, and therefore anything that 
was given away was subject to pen-
alty. See prior Manual, 800.23, p. 888. 
These rules created counterintuitive 
results in any number of factual cir-
cumstances. For example, under pre-
MR-159 policy, an otherwise-healthy 
62-year-old who paid for his daugh-
ter’s wedding and suffered a debilitat-
ing stroke on the dance floor would 
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likely have been penalized for trans-
ferring assets for less than FMV. 

Additionally, previous policy was 
not clear on how someone could prove 
that a transfer was made exclusively 
for purposes other than to qualify for 
MALTC benefits. The Manual simply 
stated that the A/R had the right 
to furnish “convincing documenta-
ry evidence” to the case manager. 
Prior Manual, 800.23, p. 888. Bank 
records, promissory notes, loan agree-
ments, correspondence, contracts, 
and income tax forms were listed 
as acceptable forms of evidence. Id. 
Affidavits, one of the most useful tools 
for proving intent, were noticeably 
absent from this list. 

In 2012, a group of attorneys from 
the MSBA Elder Law and Disability 
Rights section began working with 
state Senator Delores Kelley (Dem, 
District 10 - Baltimore County) to 
change DHMH’s policy on transfers 
subject to penalty and to reconcile 
it with common sense notions of 
which types of transfers should be 
permitted. In March 2013, the policy 
changes were finalized, and in May 
2013, DHMH issued MR-159, effective 
March 1, 2013.

Mr-159 
MR-159 accomplishes several related 
goals. First, it clarifies what types of 
proof may be furnished to establish 
that an asset was transferred exclusive-
ly for a purpose other than to qualify 
for MALTC benefits. Second, it sets 
forth a much more comprehensive list 
of circumstances that are sufficient to 
establish that an asset was transferred 
for purposes other than to qualify for 
MALTC benefits. MR-159 also contains 
several changes not directly related to 
rebutting the presumption that an asset 
was transferred to qualify for MALTC 

benefits, but which are worth discuss-
ing nonetheless.

a. Types Of Evidence
Existing policy was unclear as to what 
types of evidence could prove that 
an asset was transferred exclusively 
for reasons other than to qualify for 
MALTC benefits (although, as men-
tioned above, bank records, promis-
sory notes, loan agreements, corre-
spondence, contracts, and income tax 
forms were listed as acceptable forms 
of evidence). “[V]erbal assurances” 
were not “sufficient,” and an indi-
vidual had to provide “convincing 
evidence” to substantiate the reason 
for the transfer, as well as to show 
why there was no alternative to trans-
ferring the asset in question. Prior 
Manual, 800.20(d), p. 885. 

MR-159 provides that “[w]ritten evi-
dence must be presented to substanti-
ate the specific purpose for which the 
asset was transferred such as bills, 
written agreements, oral agreements 
restated or ratified in written form at a 
later date, or affidavits.” MR-159, p.27. 
It eliminates the “verbal assurances” 
language and the requirement that the 
evidence must show that there was no 
alternative to transferring the asset in 
question. Id. 

Additionally, MR-159 articulates an 
expansive list of factual circumstances 
under which an asset transfer for less 
than FMV should not be penalized. 
Along with listing these circumstanc-
es, it provides the types of evidence 
that may be used to prove that such 
circumstances exist. This is discussed 
more fully in the next section. 

b. New Circumstances 
The previous policy articulated four 
specific circumstances that “could” 
constitute evidence that a transfer was 
made exclusively for purposes other 

than to qualify for Medical Assistance. 
In addition to the two mentioned 
above (small gifts to charities/church-
es, traumatic onset of disability in an 
under-60 individual), the unexpected 
loss of health insurance or of income 
or resources that would have provid-
ed payment for an individual’s medi-
cal expenses were identified. Prior 
Manual, 800.23, p. 888.

MR-159 creates stronger protections 
for applicants and recipients. In addi-
tion to the four circumstances discussed 
above, under MR-159, “the presence of 
one or more of the following circum-
stances shall constitute evidence that the 
disposal was exclusively for a reason 
other than to qualify for Medicaid, and 
no penalty will be imposed:”

• The traumatic onset of a disabil-
ity after the disposal (e.g., acci-
dent, stroke, heart attack) (pre-
vious Manual editions limited 
this circumstance to individuals 
under age 60, but MR-159 elimi-
nates the age requirement); 

• Expenses related to traumatic 
onset of disability including pay-
ments made for family members’ 
travel expenses (whether paid 
directly by the A/R/S or reim-
bursed to the family member(s)) 
to visit the A/R/S, including, 
but not limited to airfare, train 
fare, bus fare, gas, mileage reim-
bursement for wear and tear on 
automobiles, accommodations 
and food; 

• A natural disaster affecting the 
A/R or a family member; 

• Serious financial hardship of 
a family member, evidenced 
by an eviction notice, shut-off 
notice, foreclosure notice, repos-
session notice for business or 
farming equipment, or bank-
ruptcy filing; 

• Contribution to household 
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expenses, including, but not lim-
ited to, rent, mortgage utilities, 
cable, home maintenance, trans-
portation and food, evidenced 
by written agreement or an oral 
agreement restated or ratified in 
written form at a later date; 

• Charitable contributions up to 
$200 per donation per organiza-
tion, or any amount if there is a 
consistent pattern of giving over 
several years, to an educational 
institution, religious institution, 
or other organization with a 
benevolent purpose and 501(c)
(3) tax exemption status; 

• Previous oral agreements (gen-
erally among family members) 
for compensation/payment for 
services reduced to writing at 
the time of application; 

• Traditional gifts of up to $200 per 
person per event, or any amount 
if there is a consistent pattern 
of giving over several years, to 
family for weddings, holidays, 
religious milestones, graduation, 
birthdays and new births, and 
other special occasions; 

• Payments to help family mem-
bers or close friends or relatives 
pay for documented expenses 
for education; 

• Payments to help family mem-
bers or close friends or relatives 
pay for documented medical 
expenses; or 

• Payments to modify a house for 
accessibility to enable the A/R/S 
to live there (including building 
an addition to the house), pro-
vided the A/R/S lives there for 
any period of time. 

MR-159, pp. 31-32 (emphasis added).

This list covers a much broader range 
of factual circumstances than were cov-
ered under prior policy. Moreover, the 

use of the word “shall” indicates that it 
is mandatory for Medicaid to recognize 
the permissibility of asset transfers for 
less than FMV made under these cir-
cumstances. Finally, the list is meant 
to be illustrative and is not exhaustive; 
other circumstances may also be suffi-
cient to establish that an asset was not 
transferred for the purpose of qualify-
ing for MALTC benefits. 

c. Other Changes
Most of the significant policy changes 
and clarifications in MR-159 relate to 
how an individual can demonstrate 
the intent behind an asset transfer. 
However, there are several other note-
worthy developments in MR-159 not 
directly related to the intent issue.

Written and oral agreements may be 
restated and/or ratified: Under the DRA, 
a loan made by an A/R/S may be penal-
ized as a disposal for less than FMV. This 
is the case unless the terms of the loan 
satisfy several requirements (i.e. unless 
the loan is “DRA-compliant”). To be 
DRA-compliant, the repayment terms 
of the loan must 1) be in writing, signed 
and dated by the lender and borrower; 2) 
be actuarially sound in accordance with 
Social Security life expectancy tables; 
3) be legally binding; 4) prohibit can-
cellation of the remaining debt upon 
a lender’s death; and 5) provide that 
payments to a lender shall be made in 
equal amounts during the loan’s term 
with no deferral or balloon payments. 
Manual, 800.19, p. 873. MR-159 provides 
that oral agreements may be restated or 
ratified at a later date in written form. 
MR-159, p. 15. It also provides that “[i]
f the A/R/S makes a loan that does not 
have all of these repayment terms, the 
loan is considered a disposal for less 
than FMV unless the loan is restated or 
ratified in a written agreement signed by 
both the A/R/S (or legal representative 

of A/R/S) and the borrower with all 
the repayment terms referenced above.” 
MR-159, p.16 (emphasis added). In 
other words, an existing loan agreement 
that does not conform with the DRA 
requirements may be restated as a DRA-
compliant loan. 

Return of gifted funds: MR-159 also 
makes significant changes to DHMH’s 
policy on what constitutes a return of 
gifted funds. Under Maryland’s asset 
transfer penalty rules, when the recipi-
ent of gifted assets returns these funds 
to the A/R/S, this creates a correspond-
ing reduction in the penalty period. 
Manual 800.24, p. 889. Benefits plan-
ning attorneys have long used the “gift 
and return” planning strategy to protect 
assets under this rule. Under gift and 
return, the A/R may gift assets to a 
trusted individual and apply for ben-
efits to trigger eligibility and incur a 
penalty period. A portion of the assets 
may then be returned to the A/R to 
reduce the penalty period. The returned 
assets may be used to pay for the appli-
cant’s care while the reduced penalty 
period runs. 

Under previous DHMH policy, 
the gifted assets had to actually be 
returned to the donor in order for 
the penalty period to be reduced. See 
prior Manual, 800.24, p. 890. Payment 
of the donor’s cost of care by the 
gift recipient would not qualify as a 
return of funds. Id. MR-159 changes 
this rule, and “[i]f a payment is made 
for the A/R’s bills or other expenses 
to the facility/company/provider by 
or on behalf of the person to whom 
the A/R/S transferred funds, the total 
amount of those payments is to be 
treated as a return in determining 
the amount that is transferred subject 
to penalty.” MR-159, p 32. Although 
practitioners may still prefer to use the 
“clean” gift and return, this change 
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may offer some advantages. For exam-
ple, the recipient of gifted assets may 
now be able to take advantage of the 
income tax deduction for payment of 
a dependent’s medical expenses. See 
generally IRS Publication 502.

Undue hardship waiver: Finally, 
MR-159 relaxes some of DHMH’s 
rules regarding undue hardship waiv-
ers. An individual subject to a penalty 
period may have the penalty waived 
if enforcement of the penalty would 
cause the individual undue hardship. 
Manual, 800.25, p. 891. Undue hard-
ship exists if, because of imposition of 
the penalty, the individual would be 
placed at serious risk for deprivation of 
food, clothing, shelter, or other neces-
sities of life, or medical risk such that 
his or her life would be endangered. 
Id. Under pre-MR-159 policy, the A/R 
was required to demonstrate that he or 
she had exhausted all legal remedies to 
recover the assets transferred, includ-
ing pursuing an action in a court of 
law or equity. Prior Manual, 800.25, 
p. 892. Additionally, the A/R had to 
demonstrate that his or her age did not 
indicate a “predictable need” for long-
term care services at the time the asset 
was transferred. Id. DHMH policy also 
presumed that undue hardship did not 
exist if the asset had been transferred 
to family members or relatives, and 
that these family members or relatives 
could make arrangements to return the 
assets or find other methods of financ-
ing the A/R’s care, including accessing 
qualified retirement accounts. Id. 

MR-159 removes these provisions. 
An A/R is no longer required to 
exhaust all of his or her legal remedies 
or prove that there was no predictable 
need for long-term care at the time of 
the asset transfer. MR-159, pp. 35-36. 
Furthermore, MR-159 eliminates the 
presumption that family members or 

relatives can make arrangements to 
pay for the A/R’s care, and DHMH 
will no longer consider the gift recipi-
ent’s qualified retirement accounts as 
being available to pay for care. Id. 

Conclusion
MR-159 establishes a number of policy 
changes beneficial to Medicaid appli-
cants, recipients, and their families. 
It makes DHMH policy more consis-
tent with federal law, which prohibits 
transfer penalties from being imposed 
on transfers not made to qualify for 
Medical Assistance. It also brings the 
transfer penalties more closely in line 
with common-sense notions of what 
types of asset transfers constitute “gifts 

to establish Medicaid Eligibility” and 
therefore incur penalties. Finally, it 
offers much greater guidance to appli-
cants on how they can prove the intent 
behind the asset transfers for less than 
FMV that they have made or plan on 
making. MR-159’s full effect on ben-
efits planning practice has yet to be 
seen, but it will likely lead to a greater 
emphasis on documenting and estab-
lishing this intent.

Ms. Frank is a partner at Frank, Frank 
& Scherr, LLC. She is a member of the 
MSBA Elder Law Section, the National 
Association of Social Workers, and the 
National Academy of Elder Law Attorneys. 
Mr. Beckett is an associate at Frank, Frank 
& Scherr, LLC, and a 2011 graduate of 
Washington and Lee University’s School 
of Law. 
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You have requested an opinion of 
the Maryland State Bar Association 
Committee on Ethics concerning a 
Maryland lawyer’s membership in a 
business referral organization. Your 
inquiry follows our opinion in Ethics 
Docket 2005-11 in which we addressed 
various issues relating to lawyer par-
ticipation with non-attorneys in a for-
profit referral organization. (The con-
clusions reached by the Committee in 
Ethics Docket 2005-11 were reaffirmed 
in Ethics Docket 2007-16.) You state 
that there are differences between 
the organization you proposed to 
participate in and the organization 
addressed in our earlier opinion and 
suggest certain safeguards that will 
meet the problems we identified in 
that opinion.

One of the differences is that your 
organization is a local, not-for-prof-
it corporation, whereas the entity 
addressed in our earlier opinion was a 
national, for-profit organization with 

local chapters. You also point out that 
“(w)hile the primary purpose of (your 
organization) is business referrals, 
there is no requirement that any mem-
ber make any referrals at any time.” 
Members meet weekly and pay dues. 
Membership is limited to only one 
person or business in any particular 
industry. “Dues are used for advertis-
ing the organization’s existence in the 
form of a business directory of the 
members, outlining the goods and 
services offered by each member. The 
directories are distributed among the 
members to place in the public areas 
of each member’s facility, such as 
receptions areas.” Dues are also used 
to recruit new members and may be 
occasionally used for local charitable 
activities.

To resolve the problems as cited in 
Ethics Docket 2005-11 you propose to 
restrict your activity in the organiza-
tion you describe by directing other 
members to not hand out your busi-
ness cards unless specifically asked 
for by potential clients. Alternatively, 
you state that you may request only 
those members who are also your cli-
ents hand out your cards, again only 
upon request.

The Committee concludes that the 
not-for-profit status of the organiza-
tion you describe does not resolve the 
problems we discussed in our earlier 
opinions. Rule 7.2(c) of the Rules of 
Professional Conduct prohibits law-
yers from giving anything of value 

to a person for recommending the 
lawyer’s services. The rule permits 
reasonable charges for advertising or 
written communications otherwise 
permitted and provides that a law-
yer may “pay the usual charges of a 
legal service plan or a not-for-profit 
lawyer referral service”. However, the 
organization you describe is a general 
business referral organization, not a 
legal service plan or a lawyer referral 
service. The primary purpose of the 
organization involves an implicit, if 
not explicit, quid pro quo, as a result 
of participation of members, namely, 
mutual referrals of business. A law-
yer’s participation in the organization 
creates the same problems we identi-
fied in our earlier opinions.

It is also the Committee’s opinion 
that your proposed limits on your 
participation in the organization do 
not cure the problems we found in our 
consideration of the inquiries in Ethics 
Docket 2005-11 and Ethics Docket 
2007-16. Those potential problem 
areas involved Rule 1.7 (lack of disclo-
sure of the lawyer’s potentially com-
promised interest in making referrals); 
Rule 5.4 (professional independence) 
and; Rule 7.3 (in-person solicitation). 
As we stated in Ethics Docket 2005-11, 
the Committee is not persuaded that 
you can carve out a separate, ethically 
compliant, niche for yourself in the 
organization.

The Ethics Committee

Participating in a Not-For-Profit Networking Group
ETHICS DOCKET 2008-01
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Maryland’s Peer Review
Maryland’s Peer Review process makes 
it a unique jurisdiction when it comes to 
attorney discipline matters and in many 
ways, this process has benefits unknown 
in other jurisdictions. The process per-
mits a forum that allows the complain-
ant a venue to express his or her dissatis-
faction and, at the same time, allows for 
an attorney or her counsel to effectively 
explain herself, sometimes to the satis-
faction of the complainant. In any case, 
as the Committee note to Maryland 
Rule 16-743 suggests, the process can 
effectuate an amicable resolution of the 
dispute between the lawyer and the 
complainant and can, without stigmatiz-
ing or punishing the lawyer, the panel 
can encourage the lawyer to recognize 
deficiencies that led to the problem and 
to suggest appropriate remedial steps to 
address those problems. 

The history of how Peer Review 
came about is summarized in Attorney 
Grievance Commission v. Lee, 387 Md. 89, 
107, 874 A.2d 897, 907 (2005):

In 1999 the Court of Appeals began 
the comprehensive process of revisit-
ing the Maryland rules governing 
attorney grievance matters in order 
to address concerns that the process 
was inefficient and contained cer-
tain redundancies. Many members 
of the legal and judicial communities 
harbored concerns that the effective-
ness of the attorney grievance pro-
cess was impeded by the relatively 
sizable lengths of time that often 
transpired between the initial filing 
of a complaint and the ultimate dis-

position by this Court…The main 
source of this delay, it was believed, 
was the duplicative and redundant 
nature of a process that included 
two administrative tiers of relatively 
formal findings of fact; one by an 
Inquiry Panel and the other from 
the evidentiary hearing in front of a 
circuit court judge…In response to 
these concerns, the Court of Appeals, 
among other things, determined 
to eliminate the Inquiry Panel and 
Review Board and, in their place, 
create the Peer Review Panel process.

For those who are not familiar, 
Maryland Rule 16-741(a) provides 
that upon completion of an investiga-
tion, Bar Counsel shall file with the 
Commission a Statement of Charges if 
Bar Counsel has determined that: (A) 
the attorney either engaged in conduct 
constituting professional misconduct 
or is incapacitated; (B) the profession-
al misconduct or the incapacity does 
not warrant an immediate Petition for 
Disciplinary or Remedial Action; (C) 
a Conditional Diversion Agreement is 
either not appropriate under the cir-
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cumstances or the parties were unable 
to agree on one; and (D) a reprimand 
is either not appropriate under the cir-
cumstances or (i) one was offered and 
rejected by the attorney, or (ii) a pro-
posed reprimand was disapproved by 
the Commission and Bar Counsel was 
directed to file a Statement of Charges. 
Following service of the Statement of 
Charges on the attorney, the matter then 
proceeds to the appointment of a Peer 
Review panel in accordance with Rules 
16-742 and 16-743.

The Peer Review process features a 
panel of at least three individuals, com-
prised of a majority of attorneys and at 
least one member being a non-attorney. 
The panel makes a preliminary deter-
mination as to whether formal charges 
should be filed against the respondent 
attorney. Lee, id. at 108, 874 A.2d at 908. 
The Peer Review Panel proceeding is 
designed to be an informal and nonad-
versarial meeting to allow Bar Counsel, 
the respondent attorney, the complain-
ant, and other invited persons to meet 
and discuss the issues presented in the 
complaint in an environment similar to 
a mediation process. Id. 

If you have never been a part of a Peer 

Review, exactly what happens during 
this meeting is likely a complete mystery 
and the rules and case law intend it to be 
that way. Despite many attempts over 
the years by Respondents to introduce 
into evidence conduct or statements 
made at a Peer Review panel, the veil 
that protects the contents of this meeting 
is unbreachable. Pursuant to Maryland 
Rule 16-723(a), all persons present at a 
peer review meeting shall maintain the 
confidentiality of all speech, writing, 
and conduct made as part of the meet-
ing and may not disclose or be com-
pelled to disclose the speech, writing, 
or conduct in any judicial, administra-
tive, or other proceeding. The Court of 
Appeals has made it clear that “what 
happens in Peer Review stays in Peer 
Review.” Lee, id. at 113, 874 A.2d at 911 
(“The comprehensive and sweeping lan-
guage of Md. Rule 16-723(a) reflects our 
conclusion that the Peer Review process 
will only be effective if all statements 
made at a Peer Review Panel meeting 
are insulated from subsequent disclo-
sure in the remaining stages of the attor-
ney grievance process”). See also, e.g., 
Attorney Grievance Commission v. Keiner, 
421 Md. 492, 27 A.3d 153 (2011); Attorney 

Grievance Commission v. Kinnane, 390 Md. 
324, 888 A.2d 1178 (2005). 

It is safe to say that the members 
of the Peer Review Committee take 
their responsibilities with seriousness 
and dedication. They prepare for the 
meetings, accommodate all sides rea-
sonably and will address the arguments 
of all parties before coming to a rec-
ommendation. It is not uncommon for 
a Peer Review panel to disagree with 
Bar Counsel and to recommend a dif-
ferent course of action to the Attorney 
Grievance Commission, and it is also 
not uncommon for the Commission to 
concur with such a recommendation. It 
is because of these panels, the members 
of which are all volunteers, that the attor-
ney grievance process in Maryland is as 
thorough and balanced and as efficient 
as it is today. The checkpoint of Peer 
Review offers protection to the public, 
fairness to the respondent attorney and 
is demonstrative of the dedication that 
the legal community in Maryland has in 
keeping the prestige and integrity of the 
profession intact. 

By James N. Gaither, Assistant Bar Counsel
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