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D
uring the past few years an increasing number of physicians charge 

patients direct fees for services not generally covered by their health 

insurance plan. Although some of the services may contain a direct 

clinical component (e.g., telephone consultation with a physician on 

a patient's medical condition), these services are generally considered "administra

tive" in nature and may include other phone consultations, faxes, calling in 

prescription refills, completing forms for schools, sports or camp, forms for life 

insurance and documents which have legal uses such as Family and Medical Leave 

Act and disability coverage applications and certifications, e-mail, copies for 

medical records and charges for missed appointments. 

� Mr. Doherty is a partner with the Columbia law firm Pecore & Doherty, LLC and Ms. Freed is a law clerk in Harford County. 
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The nature of the service performed, 

the amount of time it takes to com

plete the service and the hourly value 

of the physician's influence the 

amount charged for these administra

tive services, generally between $5 

and $50. Charging patients for certain 

non-clinical administrative costs, such 
as providing photocopies of medical 

records, is not new and a number of 
states, including Maryland, directly 

regulate the amounts that physicians 
and other providers can charge for 

such services. Maryland Health Gen

eral §4-304(c). 
Some national professional organi

zations have officially endorsed the 

propriety of physicians charging for 

certain administrative fees, particu
larly when the administrative service 

is necessary because of a health plan 

or regulatory requirement. The Board 

of the American Academy of Family 

Physicians formally adopted the 
statement that "[t]he Academy 

believes that physicians should be 

able to charge and receive payment 
for administrative requirements 

imposed by any public or private 

health plan, or any regulatory author

ity, unless such charges are prohibited 

by contract or regulation. This would 

include, but not be limited to, the 

costs associated with changes of 

individual prescriptions made 

solely for formulary compliance." 

www.aafp.org/x2l353.xml. 

Some physicians are reportedly 

reluctant to charge for such services 

because the charges (1) may deter eco

nomically disadvantaged patients 
from calling with serious problems, 

(2) may create a negative image of

physicians, (3) may tempt some to

overuse or abuse these charges, and
(4) may cause patients who do not
want to pay the charges to switch

physician practices. See Braithwaite

SS, Unferth NO, "Phone Fees: A Justi

fication for Physician Charges".
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J. Clinical Ethics. 1993; 4: 219-224[Med

line]. Some physicians may also have

liabi�ity concerns about making a

diagnosis or recommending treatment

without seeing the patient in person.

As a response to the sustained and 

rapidly escalating cost of professional 

liability coverage, some physicians 
are also asking patients to bear the 

cost of annual increases in the cost of 

their malpractice insurance. Howev

er, the Maryland Attorney General 

has recently declared that charging a 

patient such a "malpractice sur

charge" is not legally permissible and 

violates the Maryland HMO Act's 

statutory "hold harmless" provision, 

which contains a prohibition against 

"balance billing" - charging patients 

for services that should be covered by 

and paid for by their health mainte

nance organization (HMO) - even if 

the HMO itself fails to make the 

required payments to the physician. 
90 Op. Att'y Gen. 29 (2005.) 

Although some medical practices 

phrase the request for malpractice 

subsidies as a voluntary contribution, 

the Attorney General has opined that 

the request for such payments would 

nevertheless violate Maryland's HMO 

statute. This Opinion only applies to 

patients who are covered by a 

licensed HMO and the Attorney Gen
eral has not yet opined on whether 

charging for other types of adminis

trative services would also run afoul 
of the ban on balance billing. Howev

er, the rationale for banning malprac

tice surcharges, that the cost should 

already be included in the physician's 

professional charges, might also 

apply to charges for other services. 

The Impact of the 
"Hold Harmless" Statute. 
The Maryland HMO Act, Health Gen
eral §19-701 et seq., contains a statuto

ry "hold harmless", a consumer 
protection provision that generally 

prohibits health care providers, 

including physicians, from billing any 
patient for services covered under the 

terms of their HMO policy, unless the 
services are contractually permitted 

(copayments, deductibles, coinsur

ance charges, etc.) or are specifically 

excluded from coverage under the 

terms of the plan (e.g., cosmetic and 

experimental procedures, etc.). Mary

land's hold harmless statute is rela

tively unique in that it even applies to 

non-contracted providers, those who 

have not entered into a services agree
ment with the HMO for the provision 

of covered services to its enrolled 

members. Health General§ 19-710(i). 

The hold harmless requirement has 

been routinely enforced in Maryland 

and the Attorney General has previ

ously elaborated on various aspects of 
the balance billing prohibition. 83 Op. 

Att'y Gen. 128 (1998); 85 Op. Att'y 

Gen. _ (2000) [Opinion No. 03-005 

(March 13, 2003)]; 89 Op. Att'y Gen. 

53 (2004). 

In the case of the malpractice sur

charge, the Attorney General reasoned 

that the costs of a physician's overhead, 

including liability premiums, should 

ordinarily be included in the physi

cian's professional fees. "Malpractice 

insurance is, of course, one element of 

the overhead involved in operating a 

medical practice. These expenses are 
typically encompassed within the pro

fessional service charge of the 

provider." 90 Op. Att'y Gen. 29 (2005). 

Since the HMO Act contains no 
specific provision that would permit a 

physician to charge a malpractice sur
charge, and patients are not otherwise 

legally required to pay any elements 

of a physician's overhead (See also, 

Patel v. Health Plus, Inc., 112 Md. App. 

251, 266, 684 A.2d 904 (1996)), the 

Attorney General viewed the sur

charge as tantamount to billing a 

patient for the costs of the covered 
services that are the HMO's sole 
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liability under the terms of the statute. 
A related legal issue for physicians is 
whether such malpractice surcharges 
are contractually included in the defi
nition of the "net collections" on 
which an outside billing agency's fee 
is calculated and payable under the 
terms of any billing and collection 
agreement that the practice may have 
with a third party billing vendor. 

When a medical practice does 
implement charges for administrative 
services, it may be prudent to check 
the terms of their Professional Ser
vices Agreement with the payor. That 
agreement may require the physician 
to obtain a written acknowledgement 
from the patient that (1) the patient 
understands that the health plan will 
not pay for the service, (2) the patient 
is assuming financial responsibility 
for payment, and (3) the patient 
agrees not to submit a bill to the 
health plan. The physician may also 
want to reserve the right to change the 
applicable fees periodically. 

Recent Developments 
What has caused the issue of physi
cian charges for administrative servic
es to become the subject of recent 
industry discussion and regulatory 
action? At a time when patients are 
requesting these services with 
increasing frequency and reporting a 
high satisfaction rate with telephone 
and other value added physician 
office services, many health plans 
refuse to make payment for these 
services, either because they consider 
them services that are not covered 
under the terms of the policy, or, like 
the Maryland Attorney General, they 
view the services as already included 
in the professional charges that they 
are paying to the physicians. 

Some patients may welcome a 
schedule of charges for these services 
since this may help to ensure that the 
services will be regularly and routine-
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ly available and not provided only at 
the discretion of the physician. If 
physicians cannot charge the patients 
for the costs of administrative services, 
some would likely decline to offer the 
services at all. Even in circumstances 
where phone calls and other adminis
trative services are covered by the 
payor or paid for by the patient, the 
remuneration is often not generous 
and may not be worth the effort neces
sary to document the time, duration 
and subject matter of the calls. A sur
vey of telephone triage and call centers 
sponsored by pediatric facilities 
revealed that the mean charge for a 
physician phone call was $3.50, with 
the second most common charge per 
call being $5.90. Melzer, S, Poole, SR. 
See, "Automated Telephone Triage and 
Advice Programs at Children's Hospi
tals: Operating Characteristics, Finan
cial Performance and Perceived 
Value". Arch Pediatr Adolesc Med 1999; 
153: 858-863 [Medline]. 

Offering these services is also 
viewed as convenient and efficient for 
patients. If a physician will not con
sult with the patient over the phone, 
the patient may have to make an 
appointment for an office visit. Con
sider the parent who has school or 
camp forms to fill out for a child. In 
lieu of coming into the physician 
office and using up not only the par
ent's time but also the physician or 
physician's staff time to fill out such 
forms, it may be much more efficient 
for the patient to fax in the form, have 
the doctor complete it and then send 
it back, only charging a nominal fee to 
cover the time of completing the form. 
If the physician had to schedule time 
to have the patient come in and then 
complete the form, and was unable to 
bill for that time, there would be little 
or no incentive for the physician to 
perform such services. 

Not surprisingly, charging admin
istrative fees to patients who are not 

accustomed to pay for these services 
has the potential to strain the doctor
patient relationship. The American 
Academy of Family Physicians 
reports that its membership has 
expressed a concern that, if they were 
to start charging patients for these 
services, the patient may make life 
even more difficult for their staff, 
leave the practice or complain to their 
health plans. However, physicians 
who charge their patients for these 
services claims that nearly all of their 
patients pay these fees. See "Should 
You Charge Your Patients for "Free" 
Services?", July/ August 2004, Ameri
can Academy of Family Physicians, 
Leigh Ann Backer. 

The Government Accountability 
Office released a report entitled 
"PHYSICIAN SERVICES: Concierge 
Care Characteristics and Considera
tions for Medicare", which found that 
charging patients administrative fees 

did not appear to present a significant 
obstacle to access for Medicare patients 
because the number of doctors charg
ing the fees was small. See GAO-05-
929. However, charging administrative
fees under certain circumstances may
put some doctors on shaky ground
witl1 private insurance companies and
the federal government. For example,
by law Medicare patients cannot be

charged extra for services already cov
ered under Medicare or the terms of
their health plan.

Ethical Issues 
The American Medical Association 
(AMA) is conscious of the time and 
effort physicians expend in perform

ing administrative duties, and has 
issued a policy proclaiming that the 
Current Procedural Terminology 
(CPT) Editorial Panel should develop 
CPT codes for physicians to charge 
third party payors for complex 
administrative duties that they per
form. CPT codes are used to catego-



rize the professional services provid

ed by physicians for reimbursement 

purposes and define what services 

are included in each code. See AMA 

Policy D 285-989. The AMA has also 

issued ethical guidelines in dealing 

with "concierge" medical practice 

(see additional discussion below) 

which can be instructive when 

exploring the ethical dilemmas of 

charging patients administrative fees 

for certain non-clinical services. 

These policies should be read togeth

er in order to determine the overall 

view of the AMA regarding physi

cians charging patients for various 

categories of administrative fees. 

Of the four ethical guidelines out

lined in AMA Policy E-8 .055 Retainer 

Practices, one of the most applicable 

policies states "[p]hysicians have a 

professional obligation to provide 

care to those in need, regardless of 

ability to pay, particularly to those in 

need of urgent care." Physicians who 

charge administrative fees should be 

careful not to allow the non-payment 

of such fees to prevent patients from 

accessing medical care and attention 

required under the fiduciary obliga

tions established by the doctor

patient relationship in order to avoid 

claims of patient abandonment or 

other patient harm. 

The AMA has also issued a guideline 

with regard to charging the patient a 

fee for coordinating admission into a 

hospital, which states "[c]harging a 

separate and distinct fee for the inci

dental, administrative, non-medical 

service the physician performs in 

securing the admission of a patient to a 

hospital is unethical. Physicians 

should derive their income from med

ical services rendered, in keeping with 

the traditions of the American Medical 

Association." See AMA Code of Ethics E-

4.01 Admission Fee. 

The AMA has also issued a policy 

which "opposes managed care con-

tract provisions that prohibit physician 

payment for the provision of adminis

trative services." This provision could 

encourage physicians to charge their 

patients for administrative services, or 

it may also have the effect of encourag

ing physicians and third party payors 

to create a fee schedule for these servic

es which reimburses physicians at 

negotiated rates for performing speci

fied administrative duties. See AMA 

Policy H 285-943. 

Another AMA policy states an 

"attending physician should perform 

without charge simple administra

tive services required to enable the 

patient to receive his benefits. When 

more complex administrative servic

es are required by third parties, such 

as obtaining preadmission certifica

tion, second opinions on elective sur

gery, certification for extended 

length of stay, and other authoriza

tions as a condition of payer cover

age, it is the right of the physician 
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to be recompensed for his incurred 

administrative costs." AMA Policy 

H-385.984.

This policy encourages physicians

and payors to determine which 

administrative costs are "complex" 

and which are "simple," so that 

physicians are reimbursed either by 

the payor or the patient. This policy 

does not make clear whether "with

out charge" means the physician 

should not charge the patient for 

"simple" administrative services, but 

may charge the payor, or whether the 

physician should not be reimbursed 

at all for any "simple" administrative 

services. Again, these policies must be 

read closely and collectively, since 

AMA policy H-435.955 does support 

"the ability of physicians to institute 

an 'administrative surcharge' and/ or 

a 'liability surcharge"', which would 

seem to include the imposition of a 

surcharge for medical malpractice 

insurance on patients. 

Finally, the AMA does support 

reimbursement of physicians' time 

consulting with patients over the tele

phone and through electronic mail 

and acknowledges that the federal 

Centers for Medicare and Medicaid 

Services (CMS) and other third party 

payors should not consider these 

communications as services that are 

already "bundled" into the CPT codes 

for other evaluation and management 

(E&M) services. Furthermore, the 

AMA encourages third party payors 

to allow physicians to charge their 

patients for these services, and not be 

confined by the Medicare regulations. 

AMA H 390-859 provides that: 

"(1) The policy of our AMA is 

that physicians should uniform

ly be compensated for their pro

fessional services, at a fair fee of 

their choosing, for established 

patients with whom the physi

cian has had previous face-to

face professional contact, 
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whether the current consulta

tion service is rendered by tele

phone, fax, electronic mail or 

other form of communication. 

(2) Our AMA presses CMS and

other payers for separate recog

nition of such supplemental

communication work, not as

bundled into existing service

codes, or have such services rec

ognized as not covered by

Medicare and therefore charge

able as a patient convenience

service outside the benefit pack

age of Medicare."

Some of the most important legal

and ethical issues to consider when 

evaluating or implementing these 

surcharges and administrative fee are 

the potential effect of preventing 

patient access to physicians' services. 

If administrative charges are imple

mented in such a way as to deny treat

ment or coverage to patients, the 

practice could contravene the ethical 

policies of the AMA and negatively 

impact patients' trust in the physi

cian-patient relationship. See AMA 

Board of Trustees Report 20 - 1 -04. 

Distinguishing 
"Concierge" Medicine 
There is a difference between charg

ing patients administrative fees and 

the recent trend of "concierge" med

ical practice. "Concierge" medicine, 

variously known as "boutique," 

"retainer," or "VIP" medicine, usual

ly involves a payment of an annual 

fee (ranging from $1,500 to $4,000 per 

year for an individual) in exchange 

for a limited number of patients that 

physicians accept in their practice so 

that they may offer more personal

ized services to their patients, includ

ing annual physicals or wellness 

exams, same or next day appoint

ment, telephone physician advice, 

including review of test labs and 

tests, preventive services and coun-

seling, house calls, guaranteed 

response time on patient call backs, 

referral and prescription requests, 

access by e-mail, completion of med

ical history and referral forms, sched

uling with referral providers, 

publication of a patient newsletter, 

and availability during non-business 

hours. See Doherty, J., Freed, S., Legal 

Implications of Concierge Practice for 

Health Plan Providers and Enrollees, 

HMOs & Health Plans, Winter 2005 

(February) Volume 8, Issue 1. 

While concierge medicine does offer 

administrative services and other 

enhanced services in exchange for a 

fee, this fee is typically paid on an 

annual basis and the patient is 

charged the fee regardless of whether 

they actually use any of the services. 

However, charging for administrative 

services in most physician offices is 

typically done on a fee-for-service 

basis at the time of service. Some 

practices may charge a much lower 

annual "subscription" fee for a 

monthly newsletter, lecture series and 

e-mail access. 

"Bundled" Services 
Many payors are opposed to physi

cians charging administrative fees 

since many of the services for which 

doctors charge are regarded by the 

payors as already "bundled" into the 

CPT codes for payment of other serv

ices rendered to the patient, such as 

an office visit. However, it may be 

difficult for physicians to discern 

which services are bundled and 

which are legitimately billable, and 

they should contact their payors to 

confirm which services are being 

denied payment as non-covered, and 

which are considered by the payor to 

be "bundled" into other CPT codes. 

Non-covered administrative services 

may be billable to the patient without 

implicating the hold harmless clause, 

whereas billing for "bundled" 



services might be considered by some 

payors to constitute fraudulent "dou

ble billing" for the service. 

Experiment 
BlueCross BlueShield of Tennessee has 

initiated a pilot program, paying $25 to 

physicians for each phone call or e-mail 

consult and $20 for each chronic-dis

ease patient who participates in a 

group visit. While the program is limit

ed in the patients who qualify with 

specific chronic diseases and in the 

parameters to which the doctors must 

adhere, BCBS Tennessee believes that it 

can save money by reducing ER visits 

and hospital admissions. 

Conclusion 
Physicians and other health care 

providers may have the ability to 

charge patients directly for certain 

administrative services not otherwise 

covered or reimbursable under the 

terms of the patient's health plan. 

Medical practices in Maryland that are 

considering implementing such a poli

cy should be mindful of the current 

ban on charging malpractice sur

charges to HMO patients and the 

other potential impacts of the existing 

statutory ban on balance billing. 

Physicians may want to document 

their compliance with the terms of 

their Professional Services Agree

ments by obtaining the patient's writ

ten consent to pay for such services. 

The implementation of administrative 

charges should never act as an imped

iment to providing necessary care and 

any amounts billed to a third party 

payor should be consistent with the 

policies and procedures established 

by the payor for claims involving 

those types of services. 

Mr. Doherty may be reached at 

jdoherty@pecoredoherty.com and 

Ms. Freed may be reached at 

elenafreed@yahoo.com. 
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Pandemic Influenza, 

The Law 

Public Health 

S 
uppose you had a client like Dr. Michael Osterholm, 

a senior federal official and Director of the Center 

for Infectious Disease Research and Policy. His basic 

job is to worry about protecting the nation from cata

strophic disease outbreaks. Dr. Osterholm believes we 

have a problem: 

Without a doubt, if you were to add up my entire public 

health career's concerns, worries, and - in some cases -

nightmares, they collectively do not meet the concern, 

worry, and nightmares that I have about the issue of an 

impending pandemic of influenza .... 

See Speech To Woodrow Wilson International Center for 
Scholars, September 19, 2005. 
http://www.wilsoncenter.org/index.dm?topic_id=116811&f 
useaction=topics.event_summary&event_id=142787. 

By Daniel O'Brien 

12 I MARYLAND BAR JOURNAL I March/April 2006 



•- -....... .... 

=--,::...- ,,--
-� 

-
� .. -

·- �- .. -
' 

,{' 

Mr. O'Brien is an Assistant Attorney General representing the Maryland Department of Health and Mental Hygiene. 
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Dr. Osterholm went on to note that 
Southeast Asia research shows that 

H5Nl, the avian flu strain now found 
in birds across Asia and Europe, 
could be unusually deadly for the 
healthier segments of the population. 
In this sense "it is 1918 all over again." 
The " Spanish Flu " of 1918 killed an 
estimated 50 million persons world
wide. Osterholm's rough population 
comparisons indicate that 180 to 360 
million persons could succumb to a 
more modern pandemic. Id. 

As this article is written, the World 
Health Organization and the U.S. 
Centers for Disease Control have 
repeatedly stated that there is no evi
dence that the H5Nl strain of avian 
flu has mutated in a manner to allow 
transmission between humans. Will 
this or a comparable mutation occur? 
Osterholm's response is fairly defini
tive: "The risk of another pandemic of 
influenza is one. It is not if it's going 
to happen, it's when, and where, and 
how bad." Id. Unfortunately, the 
World Health Organization ("WHO ") 
is in agreement. As Dr. LEE Jong
Wook, WHO Director General, stated: 
"The world recognizes that this is a 

major public health challenge .... We 
have plans on paper, but we must now 
test them. Once a pandemic virus 
appears, it will be too late." See WHO 
Joint News Release, November 9, 2005. 

All of this is well and good, but 
what possible relevance might it 
have to the practice of law? There 
are at least two possibilities. First, 
the legal community, like the broad
er population, needs to assess the 
risk of avian flu. Second, in some 
small measure, the practice of law 
can help to shape the nation's 
response to this threat. An emer
gency preparedness slogan captures 
the phenomenon: "You can't pre
dict, but you can prepare." This is 
the basic advice of the world's 
health authorities. 
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Assessing Public 
Health Risks 
Threats to the public health are not 
difficiilt to find. New and old toxins, 
contaminants, and diseases make reg
ular rounds. Some of these pose risks 
that are deemed acceptable. Child
hood vaccines, canned tuna, and cer
tain lead paint levels fall into this 
category. Other risks are more diffi
cult to tolerate. Many Asian countries 
are now actively culling chicken 
flocks when testing shows an expo
sure to avian flu. 

Often the risk assessments are 
complicated by additional, some
times political, factors. For example, 
avoiding preventable deaths caused 
by firearms is most certainly a public 
health issue. In 2001, over 29,000 per
sons died from gunshot wounds. 
Some $2.3 billion will be needed to 
care for the 58,000 others who were 
shot but survived. Half of these 
expenses are paid for with public 
funds. Johns Hopkins School of Public 

Health Center for Gun Policy and 

Research, Factsheet, Firearm Injury 

and Death in Maryland. See. 

www.jhsph.edu/gunpo1icy/US_fact

sheet_2004.pdf. While design 
changes and gunlocks could mini
mize these losses, the U.S. Consumer 
Product Safety Commission is pro
hibited from regulating firearms or 
ammunition. Pub. L. 94-284, Section 
3 (e), May 1 1, 1976, 90 Stat. 504 
(1976). See also Vemick JS, Teret SP, A 

Public Health Approach to Regulating 

Firearms As Consumer Products, Uni

versity of Pennsylvania Law Review 

2000,148:1193-1211. 

The matrix of public health threats 
is profoundly complex. Settling upon 
the most effective response is no easy 
task. While certain low risk threats 
gain public attention, higher risk 
threats are often ignored or mini
mized. Stephen Breyer, Breaking the 

Vicious Circle: Toward Effective Risk 

Regulation 9-10 (1993). Last year, Presi
dent Bush joined with the public 
health community and placed pan
demic flu in a high-risk category. He 
did so not simply because morbidity 
and mortality rates will climb during 
a pandemic. Experts assure us that this 
will certainly occur. They also warn, 
however, that major influenza out
breaks have an economic impact that 
will last for many months. The Presi
dent's National Strategy for Influenza 

Pandemic predicts that the disease will 
proceed in waves, each lasting several 
months, and that "it will ultimately 
threaten all critical infrastructure by 
removing critical personnel from the 
workplace for weeks or months." 
National Strategy at 6. 

The legal system can help frame the 
response to a public health threat. 
Mass tort attorneys and epidemiolo
gists have proven to be effective advo
cates for reducing environmental 
health risks. Defense counsel develop 
strategies to modulate the resulting 
demands for regulatory reforms. 
Arguably, the legal system can also 
inhibit the response to a public health 
threat. For example, there are many 
reasons why the United States has 
few remaining facilities for producing 
vaccines. Critics argue that an unfa
vorable legal climate has contributed 
to the loss of vaccine manufacturing 
capacity. Ultimately, Congress will 
need to decide if expansion of vaccine 
production capacity requires addi
tional protections for the industry. 

Certainly, the legal system will not 
determine if a pandemic flu outbreak is 
successfully contained. But lawyers 
can help to resolve questions that 
impair an effective response. Lawyers 
can also assist their clients in preparing 
for this and other threats to the busi
ness cycle. A basic understanding of 
public health law is useful in providing 
advice to clients who will be required 
to confront a health emergency. 



An Emerging Discipline: 
Public Health Law 
Professor Larry Gostin, author of a 

seminal text on the subject, has 

defined "Public health law" as: 

... [T] he study of the legal powers 

and duties of the state to assure the 

conditions for people to be healthy 

and the limitations on the power of 

the state to constrain the legally pro

tected interests of individuals for the 

protection of community health. 

Costin, Larry, Public Health Law -

Power, Duty, Restraint, 4 (2000 Univer

sity of California Press) 

This definition makes one attribute 

of the discipline fairly clear - public 

health law is practiced at the intersec

tion of the civil liberties of the individ

ual and the collective responsibilities 

of society. "Public health" is a concept 

that encompasses not just the well 

being of individual citizens but also 

the global well being of the popula

tion at large. "Public health law" is an 

evolving discipline that mediates 

between individual preferences and 

community needs; between personal 

liberty and the sovereign exercise of 

police powers. 

Routine enforcement of public 

health standards generally proceeds 

along well-worn paths. Many public 

health policies are now embedded in 

regulation and are enforced under the 

Administrative Procedure Act. For 

example, restaurant licenses can be 

revoked if sanitation standards are 

not met. Raw milk products must be 

dumped if testing shows the presence 

of antibiotics. Dentists who fail to 

autoclave their instruments can be 

charged with unprofessional conduct. 

In these and hundreds of other situa

tions, the preferences of the individ

ual licensee give way to community 

standards adopted in law. If the regu

latory violation poses an imminent 

public health and safety threat, sum

mary proceedings are permissible. 

However, most enforcement actions 

proceed only after notice is provided 

and the licensee is afforded the requi

site due process hearing. 

In times of natural or man-made 

emergencies, prompt responses are 

critical. There is less time to engage in 

negotiation and lengthy hearings if a 

contagious disease is spreading 

through the community. Maryland's 

Catastrophic Health Emergency 

statute was adopted in the wake of 

September 11th to deal with these 

types of situations. Health-General 

Article, Section 18-901 et seq. (2005). 

This legislation clarifies the State's 

traditional public health powers and 

allows both the Governor and Secre

tary of Health and Mental Hygiene to 

deal aggressively with the spread of 

"deadly agents." In the event of a bio

logical, nuclear or chemical event 

threatening the public's health, the 

State could order isolation of sick 

individuals, quarantine of persons 

exposed to a deadly agent, comman

deering of medical supplies, and a 

broad range of other emergency 

measures. The Act also includes 

explicit protections of civil liberties. 

The Constitutional Roots 
of Public Health Law 
The Founding Fathers dealt with their 

own epidemics. As he left Philadel

phia on September 10, 1793 during an 

early outbreak of yellow fever, George 

Washington noted: "As Mrs. Wash

ington was unwilling to leave me sur

rounded by the malignant fever ... I 

could not think of hazarding her and 

the Children any longer by my contin

uance in the City .. .. " University of 

Michigan News Service, May 22, 1995. 

http:/ /www.ns.umich.edu/htdocs/rel 

eases/print. ph p?Releases/1995/May9 

5/chr052295b. See generally Parmet, 

Wendy, Health Care and the Constitu-
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tion: Public Health and the Role of the 

State in the Framing Era, 20 Hastings 

Const. L.Q. 267,312 (1992). By the fed

eralist period, health regulations 

included "isolation and quarantine; 

inoculation with smallpox pus; sani

tary controls of dead fish, animals and 

garbage and quality controls on bread, 

meat and drinking water." Costin at 9. 

Modern public health jurispru

dence encompasses familiar constitu

tional norms. Gostin suggests that 

state powers are subject to four tests 

that guard against arbitrary govern

mental action. The proposed public 

health intervention must (1) be nec

essary to prevent an avoidable harm; 

(2) bear a substantial relation to the

public health; (3) use proportionate

means to accomplish the objective

and (4) not pose unacceptable risks

to the affected individuals. Costin at

68-69. In applying these standards,

the courts also essentially engage in a

risk benefit analysis. Courts compare

the proposed burden to the individ

ual and the concomitant benefit to

society. Where the burden is great

but the benefit small, courts are more

likely to apply a stricter level of con

stitutional review. Conversely, where

governmental regulation offers sig

nificant societal benefits and more

modest burdens on the individual, a

rational basis level of review is com

monly applied. Id. at 82 - 83.
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Applied Public Health Law 
One hundred years ago in Jacobson v. 

Commonwealth of Massachusetts, 197 

U.S. 11 (1905), the United States 

Supreme Court issued a decision 

which continues to frame important 

aspects of today's public health 

debate. As Justice Harlan noted in 

Jacobson: 

The liberty secured by the Consti

tution ... does not import an absolute 

right in each person to be, at all times 

and in all circumstances, wholly freed 

from restraint. There are manifold 

restraints to which every person is 

necessarily subject for the common 

good. On any other basis organized 

society could not exist with safety to 

its members. Society based on the rule 

that each one is a law unto himself 

would soon be confronted with disor

der and anarchy. 

Real liberty for all cannot exist 

under the operation of a principle 

which recognizes the right of each 

individual person to use his own, 

whether in respect of his person or his 

property, regardless of the injury that 

may be done to others .... [acobson, 

197 U.S. at 27. Thus, in accordance 

with the social contract which unites 

citizens of a state, a "community has 

the right to protect itself against an 

epidemic of disease which threatens 

the safety of its members. " Id.

Mr. Jacobson found himself before 

the Supreme Court because the City 

of Cambridge Board of Health adopt

ed a regulation ordering mandatory 

vaccinations. Maryland's General 

Assembly, in conjunction with our 

local health boards, makes many pub

lic health judgments of this nature. In 

recent years, the legislature adopted 

laws requiring the use of motorcycle 

helmets and child safety seats. It 

adopted workplace-smoking restric

tions. Each legislative session seems 

to bring new measures to deal with 

emerging public health threats. Some 

of these are controversial and pass 

only after years of consideration. 

Other measures are less contentious 

and pass with only moderate fanfare. 

Other public health initiatives are 

less a matter of regulation and more 

the result of old fashioned clinical 

investigation. Physicians and labora

tories must report a range of conta

gious and infectious illnesses. Local 

health department staff do contact 

tracing for patients presenting with 

certain sexually transmitted diseases. 

Any aspect of this work can give rise 

to legal proceedings. A patient with 

treatment resistant tuberculosis may 

be brought before a circuit court in 

order to obtain an enforceable isola

tion order. Private counsel may seek 

access to disease surveillance records 

in order to pursue a tort action. 

Restaurants and hotels have chal

lenged the right of health inspectors 

to gain access to the guest registries 

needed to determine if additional 

patrons have been exposed to salmo

nella or Legionnaire's Disease. 

In truth, it is difficult to litigate 

improvements in health status. Vol

untary compliance is needed. In this 

regard, consider America's burgeon

ing obesity epidemic. The Institute of 

Medicine (IOM) predicts billions will 

be spent on preventable health care 

expenses and thousands of premature 

deaths will result from this epidemic. 
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See IOM Report: Preventing Childhood 

Obesity - Health in the Balance; 

www.iom.edu/report.asp?id=22596t. 

Litigation alone is unlikely to reduce 

anyone's caloric intake. The preferred 

public health approach is to educate 

consumers and provide healthier 

lifestyle choices. Public health law 

strategies play a significant role in this 

effort. Application of consumer pro

tection statutes, improved nutrition 

labels and adoption of "smart 

growth"environmental strategies will 

likely contribute to voluntary compli

ance with IOM recommendations. 

Reactions to the Last 
Pandemic and Preparations 
for the Next 
It is worth returning to Dr. 

Osterholm's nightmare. 

If avian flu were to "morph" into a 

contagious disease more or less com

parable to the 1918 Spanish Flu 

strain, it would be fair to ask if new 

medical treatments could assist in 

stopping the spread of the disease. 

The CDC website contains a thor

ough description of the anti-viral 

medications which would be brought 

out of the cabinet to accomplish this 

goal. Unfortunately, the nation has 

very limited supplies of these medi

cines. The CDC website also 

describes the historical mechanisms 

for producing the millions of doses 

of vaccine needed to stop a pandem

ic. New and somewhat experimental 

technologies are being brought on 

line to expand the armamentarium. 

All of this is well and good, but the 

reality seems to be that there is no sil

ver bullet currently available to stop 

a potential pandemic in its tracks. If 

there were, Dr. Osterholm would not 

be having nightmares. 

Once the disease hits a community, 

the impact will be devastating. Thirty 

percent or more of the population will 

be affected in a short space of time. 
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See U. S. Department of Health and 

Human Services Pandemic Influenza 

Plan �t 1. http://www.hhs.gov/pan

demicflu/plan/part1.html#2. Hospi

tals will struggle with the surge of 

patients at the same time key medical 

staff are also sick. This was precisely 

the situation described during 1918: 

In another district we found a man 

and his wife, both under thirty, fine, 

strong-looking, both ill with pneumo

nia. In another bed in the same room 

were two children under three with 

whooping cough and influenza .... 

The man was wildly delirious from 

the start. We ... tried to make hospital 

arrangements, but were told that 

while there were empty beds ... there 

were no nurses .... We lost both the 

mother and the father. The mother 

gave birth to an eight months baby 

the day before she died .... 

Westphal/, Mary, Influenza Vignettes, 

Visiting Nurse Association of Chicago, 

130 -131 (1918). 

President Bush released the 

CDC Pandemic Flu Plan on Novem

ber 1, 2005. See http://www.white

house.gov/homeland/pandemic-influen 

za.html. He proposed an unprecedent

ed commitment of resources to pro

tect the country, and the world, 

against the ravages of a pandemic flu. 

Billions will be spent on new vaccine 

development, stockpiles of anti-viral 

medications, and new systems for 

monitoring overseas disease out

breaks. Id. 

This is not the first vaccine cam

paign launched by President Bush. 

Fearful that the Iraq War could 

prompt a terrorist attack involving 

the release of smallpox, U.S. Health 

and Human Services Secretary 

Tommy Thompson quickly initiated a 

national smallpox vaccination pro

gram three years ago. The campaign 

fell short of its fairly modest goals. 

Many health care workers were 

concerned about the safety of the vac-

cine and did not receive definitive 

answers to basic legal concerns. 

Would a hospital nurse who volun

teered to join the "smallpox response 

team" be eligible for worker's com

pensation benefits? If the volunteer 

had an adverse reaction to the inocu

lation, would the individual's family 

have recourse to the National Vaccine 

Injury Compensation Program? One 

can argue the pros and cons of these 

questions. But if the country is to staff 

hospitals and clinics for a third of the 

population, these questions must be 

resolved sooner rather than later. 

All of this is a far cry from New 

York City's response in 1947 to one of 

the last smallpox outbreaks in the 

country. In the space of twenty days 

in April, over 5 million New Yorkers 

waited in line for hours to 

receive emergency shots. Health 

Commissioner Israel Weinstein char

acterized the city's escape from an 

epidemic as a "miracle." As it turned 

out, the outbreak was confined to 12 

cases and 2 deaths. New York Times 

April 26, 1947. Clearly, effective vacci

nation programs can be implemented. 

There is no definitive predictor of 

how a modern society will respond 

to a widespread disease outbreak. 

There are some models, not all of 

which offer a happy prospect. For 

example, the SARS outbreak in 

Toronto and some Asian countries 

offers a mixed picture. Airports and 

commercial buildings in Hong Kong 

and Singapore achieved strong com

pliance with "temperature" stations 

which allowed health authorities to 

identify persons running a fever in 

public spaces. Ontario residents 

largely obeyed voluntary quarantine 

orders although some youths were 

subjected to involuntary confine

ment orders after ignoring these 

directives. More recently, the 

response to Hurricane Katrina has 

prompted questions about the 



nation's readiness to respond to any 

catastrophic disaster. 

With all of this in mind, it is per

haps worthwhile to consider what can 

be done to prepare for a pandemic. 

Businesses are beginning to take the 

threat seriously. One example is 

drawn from an article describing the 

pandemic flu preparedness efforts of 

Boaz Allen, an engineering firm with 

17,000 employees serving clients 

worldwide. Senior staff work through 

"tabletop" exercises posing realistic 

problems that will arise in a pandem

ic. One hypothetical supposes there 

are early indications from China that 

avian flu is now transmissible from 

person to person. A company employee 

returns from Beijing exhibiting a high 

fever, aches and a sore throat. The 

employer is immediately confronted 

with critical questions: 

Does he have bird flu? 

Should he be quarantined? 

Should particulate masks be dis

tributed? What are the implica-

tions for Booz Allen's 

technology infrastructure? 

Washington Post, October 10, 

2005, Page Dl.

As this exercise illustrates, there 

are legal preparations which could 

help employers not only protect 

their workers but also preserve the 

underlying business. One major role 

for corporate counsel is to support 

the development of a "Continuity of 

Operations Plan" ("COOP"). See 

University of Maryland Center for 

Health and Homeland Security, 

http://www.umaryland.edu/health

security/. These plans identify core 

business functions and delineate 

precise steps for responding to an 

emergency. The COOP will identify 

essential personnel and allow a tran-

sition from emergency operations to 

long-term recovery. Legal counsel 

can play an important role in urging 

the adoption of these plans. 

The larger legal community also 

has a professional stake in prepared

ness efforts. The avian flu attack rate 

for the judiciary and legal staff will 

presumably mimic the population at 

large. Continuity of operation plans 

for courts and law firms are essential. 

Dr. Osterholm and his colleagues 

seem to be suggesting that now 

would be a good time for the nation to 

begin serious preparations. This sug

gestion is not completely irrelevant to 

the legal community. 

The views expressed here are those of the 

author and not necessarily those of the 

Attorney General or his staff. 
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0 n April 17, 2003, the Secretary of the U.S. Department 

of Health and Human Services ("Secretary" and 

"HHS", respectively) proposed rules for the imposi

tion of Civil Monetary Penalties (throughout this article referred 

to generally in the plural as "CMPs") on entities that violate 

standards and requirements adopted by the Secretary to imple

ment the Administrative Simplification Provisions of the Health 

Insurance Portability and Accountability Act of 1996, Pub. L. 

104-191 ("HIPAA") and codified at 45 CPR part 160, Subpart E

(otherwise known as the "Interim Enforcement Rule").

Mr. Tralins is a member of the Health Care Department at the Towson law firm Hodes, Ulman, Pessin and Katz, P.A. 
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On April 18, 2005, HHS published a 

Notice of Proposed Rulemaking con

taining a "complete set of enforce

ment provisions" to supersede the 

Interim Enforcement Rule. (70 FR 

20224). Because of its inability to 

process comments to this "Proposed 

Final Rule", HHS extended the life of 

Subpart E to March 16, 2006. (70 FR 

50293). At the time this article goes to 

press, HHS has not issued the final 

Enforcement Rule. 

The portion of HIPAA entitled 

"Administrative Simplification" 

requires the Secretary to adopt 

national standards for certain infor

mation-related activities of health 

care providers. (Subtitle F of Title II 

of Pub. L. 104-191). Many of the 

HIPAA national standards have 

been adopted by regulation. Cov

ered Entities, which include health 

plans, health care clearinghouses, 

health care providers who or which 

transmit any health information in 

connection with a transaction 

referred to in Section 1173(a)(l) of 

the Social Security Act (42 USC 

1320d-2), and a prescription drug 

card sponsor (added by the 

Medicare Prescription Drug 

Improvement and Modernization 

Act of 2003 (Pub. L. 108-173, 42 USC 

1395w-141(h)(6)(A)) are required to 

comply with these national stan

dards. HIPAA establishes CMPs and 

criminal penalties for violations of 

the standards so established. (Gener

ally, 42 USC 1320d-1, et.�.). 

The national standards adopted to 

date by the Secretary pursuant to reg

ulation include those relating to 

transactions and code sets for health 

care services, privacy standards, 

employer identifiers, security stan

dards; and the requirement that pre

scription drug plan sponsors comply 

with HIPAA rules once they become 

sponsors. (70 FR 20225-20226). HHS is 
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charged with enforcement of CMPs 

and the U.S. Department of Justice 

("DOJ") enforces criminal penalties. 

(70 FR 20225). Enforcement of the 

now well-known "Privacy Rule" has 

been delegated to the Office of Civil 

Rights ("OCR") in HHS (65 FR 82381 

(December 28, 2000)). 

OCR or the Centers for Medicare 

and Medicaid Services ("CMS") Office 

of HIPAA Standards ("OHS") 

attempts, as of now, to resolve com

plaints or problems revealed on com

pliance reviews informally and 

through voluntary compliance, such as 

a voluntary compliance plan or correc

tive action plan or through "technical 

assistance" from HHS. (70 FR 20226-

20227). The Enforcement Rule address

es, among other issues, policies for 

determining violations, the calculation 

of CMPs, and procedural issues. If 

efforts at voluntary compliance fail, 

however, HHS may seek to impose 

CMPs or refer the matter to DOJ for 

criminal prosecution. (70 FR 20227). 

The Enforcement Rule adds a defi

nition of the term "person" to clarify 

that "person" indudes States and 

other public entities. "Person" will 

now be defined as a "natural person, 

trust or estate, partnership, corpora

tion, professional association or cor

poration, or other entity, public or 

private ... " (70 FR 20228 and 45 CFR 

160.103) (Hereinafter, citations will be 

only to the Regulation Section). 

Under the Enforcement Rule, some 

noteworthy items expanded from the 

HIPAA Privacy Rule to all the HIPAA 

rules. They are the prohibition on 

intimidation or retaliation against 

those who call to the attention of HHS 

lack of compliance or who participate 

in an investigation and the concept of 

a cooperative approach to compli

ance. (70 FR 20228). 

For purposes of the imposition of 

CMPs, HHS clarifies that a violation 

of any "requirement or prohibition" 

contained in the HIPAA rules may 

subject the violator to the imposition 

of CMPs. In this regard, the Secretary 

coined a new term, "Administrative 

Simplification Provision" used "to 

express the scope and application of 

the compliance and investigation pro

visions as well as the enforcement and 

penalty provisions." (70 FR 20229). 

Consequently, a "violation" of or "to 

violate" the HIPAA rules will now 

mean a "failure to comply with an 

Administrative Simplification Provi

sion". According to the Secretary, the 

use of this definitional or descriptive 

term will allow for the application of 

the Enforcement Rule consistently 

across all the HIPAA rules. Addition

ally, the definition makes no distinc

tion between acts of omission and 

commission. Id.

The regulations stress the "infor

mal" approach to resolution of 

HIPAA noncompliance. Informal 

means of resolution would include 

"demonstrated compliance, a com

pleted corrective action plan or other 

agreement." Id. The Secretary points 

out that only "full performance" of 

the informal means of obtaining 

compliance will be acceptable. 

Notice of resolution is provided to a 

complainant and a responding Cov

ered Entity if the informal means 

resolve the matter. If the matter is not 

resolved, then the Covered Entity is 

to receive notice and be given the 

opportunity to respond to the notice 

of non-compliance. Finally, notice is 

to be given to the Covered Entity if a 

matter is not resolved by informal 

means and the Secretary finds that 

the imposition of CMPs is warranted. 

(70 FR 20229-20230). 

The Secretary notes that a violation 

of HIPAA requires the imposition of 

CMPs unless there is a basis for not 

imposing them. If a finding is made in 



a notice of proposed determination of 

a HIPAA violation, the Secretary is 

required to impose CMPs. However, 

the Secretary does not view HIPAA as 

limiting the Secretary's discretion to 

resolve a HIPAA violation informally 

or to compromise CMPs once pro

posed. (HIPAA, §1176 and §1128A(f), 

70 FR 20231). 

In those situations in which multi

ple Covered Entities are responsible 

for a HIPAA violation, the Secretary 

will impose CMPs against each such 

Covered Entity. Where the Covered 

Entities are affiliated, a penalty may 

be imposed jointly and severally 

against each Covered Entity in the 

affiliated Covered Entity. The maxi

mum CMPs that could be imposed on 

all members of the affiliated Covered 

Entity for identical violations in a cal-

. endar year would be the individual 

maximum of $25,000. (70 FR 20232). 

The Enforcement Rule points out 

that a Covered Entity can be held 

responsible for the acts of its agents 

and employees acting within the scope 

of their agency or employment. How

ever, a Covered Entity that complies 

with the HIPAA rules concerning Busi

ness Associates (defined in §160.103) 

will not be held liable for a Business 

Associate's actions that violate the 

rules . (70 FR 20232). The Secretary 

makes clear that in the interest of 

applying a consistent body of law to 

HIPAA enforcement, it will look to the 

federal common law rule of agency in 

determining whether an agency rela

tionship exists, with the exception con

tained in HIPAA §1128A(l) which 

limits liability to actions within the 

scope of the agency. (In some cases, a 

principal may be liable for an agent's 

acts when those acts fall outside of the 

scope of the agency under federal 

agency law.) (70 FR 20232). 

Among the categories of persons 

who can be considered agents of the 

Covered Entity is the category of 

"workforce", broadly defined as those 

under the Covered Entity's direct con

trol . This would include independent 

contractors, employees, or volunteers, 

acting within the scope of their 

employment or agency. In issuing the 

proposed final Enforcement Rule, the 

Secretary invited comments with 

respect to whether there existed cate

gories of workforce members which 

ought to be excluded from the defini

tion of agency. Id.

In setting the amount of CMPs, the 

Secretary will be guided by the pro

visions of the HIPAA statute and/ or 

regulations which are violated, not 

on whether the violations relate to 

the "same individual's protected 

health information, the same transac

tion or are with the same trading 

partner." Id. As to violations of 

repeated or overlapping provisions, 

the Enforcement Rule provides that a 

specific violation is included in a 

broader violation when the broader 

one fully encompasses the specific 

one and that both violations are not 

counted in assessing the CMPs. 

(§160.404 (b)(2); 70 FR 20252). The

Secretary could count one or the

other, but not both. This approach

does not apply to violations of multi

ple, differing requirements of the

HIPAA rules . Multiple violations of

the same rule could also be counted

in assessing CMPs. (70 FR 20234).

The Secretary states that the "basic 

variables" that seem "reasonable to 

use" in determining the number of 

violations are: 

1. the number of impermissible

actions or failures to take required 

actions; 
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2. the number of persons involved;
and 

3. the amount of time during which
the violation occurred. (§160.406; 70 
FR 20252). 

Following a discussion of the finer 
points of these variables in the 
Enforcement Rule, the Secretary con
cludes that the underlying purpose of 
the HIPAA rule which has been vio
lated and the facts and circumstances 
of such violation will determine 
which variables will be applied in 
assessing CMPs. The Secretary invit
ed comments on this approach in the 
Proposed Final Rule. (70 FR 20235). 

The Enforcement Rule sets forth 
categories of factors to be considered 
in determining the amount of CMPs 
(§160.408; 70 FR 20252) and discusses
them in detail. The categories are: the
nature of the violations; the circum
stances under which the violation
occurred; the degree of culpability;
the history of prior offenses; the finan
cial condition of the Covered Entity;
and such other matters as justice may
require. Factors that may be aggravat
ing or mitigating are left to the discre
tion of the Secretary. (70 FR 20236).

There are certain "Affirmative 
Defenses" available to a respondent 
so as to preclude the imposition of 
CMPs by the Secretary. (§160.410; 70 
FR 20252). These Defenses (which 
must be raised "in the first 
instance") are that the act of the 
respondent would be punishable by 
a criminal penalty under Section 
1177 of HIPAA; if it is established to 
the satisfaction of the Secretary that 
the person who would be liable for 
the CMPs "did not know, and by 
exercising reasonable diligence 
would not have known" that the 
person violated the provision; or, 
that failure to comply "was due to 
reasonable cause and not to willful 
neglect". (70 FR 20236). 
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Under §160.410(b)(2) dealing with 
lack of knowledge of a HIPAA viola
tion, a respondent must have knowl
edge that a violation has occurred, not 
just knowledge of the facts underly
ing the violation. The Secretary invit
ed comment upon the application of 
the federal law of agency to deter
mine imputed knowledge to man
agers of a corporate entity and, 
therefore, to the entity. Also, as to the 
exercise of "reasonable diligence" in 
determining whether a respondent 
had knowledge of a violation, the 
Enforcement Rule states that a deter
mination as to whether a person acted 
with "reasonable diligence" is gener
ally a factual one dependent on the 
circumstances. The approach taken in 
implementing the regulations dealing 
with "reasonable diligence" is one 
which adapts the Black's Law Dictio
nary definition of "due diligence" to 
the HIPAA context. (§160.410(a); 70 
FR 20237-20238). 

The defense of failure to comply 
due to "reasonable cause" is 
described by the Secretary as "circum
stances that make it unreasonable for 
the covered entity, despite the exercise 
of ordinary business care and pru -
dence, to comply with the administra
tive simplification provision violated" 
(§160.410(a); 70 FR 20238). The Secre
tary describes "willful neglect" in
§160.410(a) as the "conscious, inten
tional failure or reckless indifference
to the obligation to comply with the
administrative simplification provi
sion violated." Finally, a Covered
Entity must, in addition to the other
factors mentioned above, correct any
violation during the 30-day period
beginning on the date it should have
known that the violation existed. The
Secretary has the right to extend this
period to the extent the Secretary
deems it appropriate based on the
nature and the extent of the failure to

comply. (HIPAA, §1176(b)(3)(A) and 
§160.410(b)(3)(ii)(B) ).

In those situations in which there is
reasonable cause for a violation to 
exist and no willful neglect on the part 
of the Covered Entity, and the viola
tion is not timely cured, a Covered 
Entity may request a waiver of the 
violation and §1176(6)(4) of HIPAA 
affords the Covered Entity the right to 
request same. The Secretary has dis
cretion as to the granting of such 
waiver and may consider the facts of 
the case to determine whether, and by 
what amount, a penalty may be 
reduced. (§160.412; 70 FR 20239). 

Section 1128A(c)(l) of HIPAA pro
vides for a limitations period of six 
years from the date a Covered Entity 
commits a HIPAA violation. Based 
on the definition of "violation" in 
§160.302 of the Enforcement Rule dis
cussed above, the date of a violation
can be used to calculate "when the
occurrence took place" for purposes of
the limitations period set forth in the
statute. (§160.414; 70 FR 20239-20240).

The proposed final Enforcement 
Rule imposes some new limitations 
on Administrative Law Judges. Gen
erally, the Secretary only wishes the 
ALJ to review the CMPs, not the 
authorities cited as the basis therefore 
as well as the discretionary matters 
mentioned above. (70 FR 20241). 

Certain "housekeeping" rules are 
mentioned in the regulations for the 
conduct of ALJ hearings such as mini
mum notice of 14 days to schedule a 
pre-hearing conference (§ 160 .512); 
provision of time limits within which 
to exchange witness lists, statements, 
and exhibits prior to hearing 
(§160.518); and clarifying that any
"knowledgeable representative" may
testify on behalf of the Secretary when
the Secretary is subpoenaed.
(§160.520). In addition to the forego
ing, the doctrine of Collateral Estop-



pel is adopted. (§160.532). 

(70 FR 20254-20256). 

Regarding the burden of proof at 

any hearing, the regulations have 

adopted the allocation of the burden 

of proof found in the OIG regulations 

and in administrative hearings, gen

erally. In connection with the 

Enforcement Rule, the respondent 

bears the burden of proof with 

respect to (1) any affirmative 

defense; (2) any challenge to the 

amount or scope of a proposed 

penalty including any mitigating fac

tors or (3) any contention that a pro

posed penalty should be reduced or 

waived. The Secretary would have 

the burden of proof with respect to 

all other issues, including issues of 

liability and the factors considered as 

aggravating factors in determining 

the amount of the CMPs to be 

imposed. The burden of persuasion 

is to be judg�d by a preponderance 

of the·evidence (i.e. it is more likely 

than not that the position advocated 

is true). (§160.534(b); 70 FR 20242). 

The regulations also provide that, 

at a hearing under the Enforcement 

Rule, any party may present items or 

information, during its case in chief, 

that were discovered after the date of 

the notice of proposed determination 

or request for a hearing, as applica

ble. (§160.534; 70 FR 20242). Certain 

rules would apply with respect to the 

admissibility of such proffered evi

dence as relates to relevancy as well 

as the application of the "15 day 

rule" for the exchange of trial 

exhibits, witness lists and state

ments. (§160.534(d)(l); 70 FR 20242). 

The Enforcement Rule would allow 

the Secretary to use "statistical sam-

pling" as evidence of any variable 

used to determine the number of vio

lations of a particular provision of a 

particular administrative simplifica

tion provision; or, where appropriate, 

any factor considered in determining 

the amount of the CMPs under the 

Enforcement Rule as aggravating or 

mitigating. Such sampling constitutes 

prima facie evidence of the number of 

violations or amount of the penalty 

sought that is part of the Secretary's 

burden of proof. The burden of going 

forward would then shift to the 

respondent with the burden of per

suasion resting with the Secretary. 

(§160.536; 70 FR 20243).

Substantial comment was received

by HHS in connection with the pro

posed final Enforcement Rule. Practi

tioners should monitor developments 

closely to ascertain its exact form. 
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n't 

ors 
Do It In The 

ice? 
Medical Practice's Provision of Diagnostic 

Services Raises Complex Legal Issues 

R
ecent developments have focused attention on 

physicians offering diagnostic services as part of 

their medical practices. These services range from 

simple blood tests to magnetic resonance imaging (MRI), 

computerized tomography scans (CTs) and other sophisti

cated diagnostic tests. In health care parlance, the arrange

ments involve physicians "self-referrals" - physicians 

ordering services for their patients and then providing them 

through arrangements in which they have a financial stake. 

In January 2004, the Maryland Attorney General star

tled the health care community by concluding that Mary

land law prohibited an orthopedic practice from 

furnishing MRI or CT services to its patients. While the 

Maryland self-referral statute had laid virtually dormant 

for years, the Attorney General's opinion was potentially 

the death knell of many diagnostic service arrangements 

involving expensive equipment. 

Some physicians applauded the Attorney General's 

position, saying that it would help limit diagnostic servic

es to those that were medically appropriate. They claimed 

a conflict of interest arose when a physician determined 
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which diagnostic services his patient 

required and then profited from 

those services. Other physicians 

argued that the Attorney General 

was wrong in his application of 

Maryland law. 

Those physicians claimed the deci

sion served only to protect radiolo

gists' turf and to eliminate benefits 

patients receive from diagnostic serv

ices provided by from physicians who 

manage their care. This article will not 

attempt to untangle the morass of 

medical and ethical issues raised by 

self-referral arrangements, but rather, 

will address application of existing 

legal standards to medical practices 

that provide diagnostic services to the 

practice's patients in Maryland. 

Statutory Framework 
Financial arrangements between 

health care providers, including med

ical practices, and physicians who 

refer patients or otherwise generate 

business for the provider raise issues 

under two types of federal and state 

laws. First, anti-kickback laws prohib

it payments for referrals or similar 

activities that affect the flow of 

patients to a physician or other health 

care provider. Second, self-referral 

laws prohibit physicians or other 

practitioners from referring patients 

to an entity with which they have a 

financial relationship. As reflected in 

a 1998 Attorney General's Opinion, 83 

Op. Atty. Gen. 142 (May 26, 1998), the 

federal government and Maryland 

have each enacted both types of laws. 

Federal Statutes 
The federal Anti-kickback Statute 

("FAS"), 42 U.S.C. § 1320a-7b(b), pro

hibits, among other things, knowing 

and willful payment or receipt of 

remuneration for referring a patient 

for an item or service paid under any 

federal health care program, includ

ing Medicare and Medicaid. The FAS 

has statutory exceptions and regulatory 
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"safe harbors" at 42 C.F.R. § 1001.952, 

which describe arrangements which 

will not be held to violate the FAS. 

Penalties for violating the FAS include 

imprisonment, exclusion from federal 

health programs, and civil monetary 

penalties and damages of up to 

$50,000 and three times the unlawful 

remuneration. 

The federal self-referral prohibition 

("Stark Law"), 42 U.S.C. §1395nn, 

prohibits a physician from making a 

referral for any designated health 

service ("OHS") covered under 

Medicare to an entity with which the 

physician or an immediate family 

member has a "financial relationship," 

subject to various exceptions. OHS 

include, among other things, clinical 

laboratory services and radiology 

services, including MRI, CT, ultra

sound, and, effective January 1, 2007, 

diagnostic nuclear medicine services. 

Although the Centers for 

Medicare and Medicaid Services 

("CMS") has not addressed many 

important Stark Law issues, includ

ing its application to Medicaid serv

ices, extensive interpretive guidance 

is available at 42 C.F.R. § 411.350, et 

seq. In the event of a prohibited refer

ral, the entity that furnished the 

OHS may not bill any person for its 

services; it must also refund any 

payments it received for related 

services. A civil monetary penalty of 

$15,000 for each service may be 

imposed for submitting or causing to 

be submitted a claim that the person 

knows or should know resulted from 

a prohibited referral or for which a 

required refund was not made. 

The Stark Law provides for a penal

ty of up to $100,000 for certain circum

vention schemes. Stark Law 

violations can also result in exclusion 

from federal health programs. Final

ly, government attorneys and certain 

qui tam realtors (whistleblowers) have 

asserted that a claim for payment 

under a federal health care program 

related to an arrangement that vio

lates the Stark Law or FAS is a false or 

fraudulent claim under the False 

Claims Act, 31 U.S.C. 3729, et seq., pro

viding for fines in excess of $10,000 

for each such claim. 

Maryland Statutes 
Maryland law provides for discipli

nary action against any physician 

who pays or agrees to pay another 

person for bringing or referring a 

patient, or for accepting or agreeing to 

accept such a payment. Maryland law 

also prohibits kickbacks and bribes 

related to Medicaid-covered services. 

The Maryland self-referral statute, 

Health Occupations (HO) Article, §1-

301, et seq., prohibits a health care 

practitioner, including a physician, 

from making a referral to a health 

care entity with which the practition

er or an immediate family member 

has a "compensation arrangement" 

or holds a "beneficial interest," i.e., 

ownership interest. Statutory defini

tions of "beneficial interest" and 

"compensation arrangement" effec

tively exclude other arrangements 

from the self-referral ban. The 

statute includes various exceptions 

to this prohibition. 

Regulations at COMAR 10.01.15 et 

seq. provide limited interpretive 

guidance. If services are provided as 

a result of a prohibited referral, those 

services may not be billed to any per

son. If payment is collected, the refer

ring practitioner or entity that 

furnished the service can be required 

to repay the payor. Violation of the 

law can also result in professional 

disciplinary action. 

Legal Analysis 
General 

Self-referral laws are the principal 

concern in evaluating arrangements 

for a medical practice's provision of 

diagnostic services. Safe harbor regu

lations under the FAS protect pay-



ments related to a bonafide employ

ment relationship, and protect 

returns on investments in a group 

practice when specified require

ments are satisfied. Most arrange

ments which have been structured to 

comply with federal and state self

referral laws will not raise significant 

kickback concerns. However, 

arrangements that involve outside 

persons or entities can raise serious 

issues under anti-kickback laws even 

if they relate to the practice's in

office diagnostic services. 

In reviewing any arrangement, the 

Stark Law's applicability should be 

evaluated. If the items or services to be 

provided are not DHS - or the services 

are not covered by Medicare - then the 

self-referral analysis may be limited to 

the Maryland statute. Three separate 

analyses are required under each 

applicable self-referral statute. 

First, will there be a "referral?" 

Second, will the referring physician 

have a financial relationship with the 

entity receiving the referral? Third, 

will an exception to the self-referral 

prohibition apply? In most situations, 

the second issue does not require sig

nificant analysis. Therefore, we focus 

below on the first and third issues. 

Application of Man1land Self 

Referral Statute To In-Office 

Arrangements Generally 

The Maryland statute says that a 

"referral" means any referral for 

health care services, including for

warding a patient to another health 

care practitioner or to a health care 

entity outside the referring practi

tioner's office or group practice. As 

discussed below, the Attorney Gen

eral opined that a physician's 

request for a patient service to be 

performed by his own medical prac

tice is considered a referral. The 

Maryland statute includes three 

exceptions at HO§ 1-302(d) that are 

relevant to arrangements for in-

office diagnostic services. 

1. A health care practitioner may

refer a patient to a health care entity 

in which he has a beneficial interest 

"if the services or tests are personally 

performed by or under the direct 

supervision of the referring health 

care practitioner . . . . " ( "Direct 

Supervision Exception"). To satisfy 

the "direct supervision" requirement, 

the physician must be present on the 

premises where the services or tests 

are provided and be available for con

sultation within the treatment area. 

The Attorney General's Office of 

Counsel to the General Assembly 

("Office of Counsel") has also indicat

ed in recent correspondence with a 

state delegate related to pathology 

arrangements that the referring 

physician must be qualified to per

form the services which he supervis

es. While the Direct Supervision 

Exception may permit a physician 

who is a medical practice owner to 

refer a patient for in-office diagnostic 

services, it will not protect all such 

self-referrals. 

The exception does not cover refer

rals from a physician who works for 

the medical group, but doesn't have 

an ownership interest in the entity 

because the exception applies only to 

a ''beneficial interest" in the entity. (A 

physician working for the practice 

under contract may not have a "com

pensation arrangement" with the 

entity that would potentially pre

clude his referrals because the statu

tory definition excludes certain bona

fide employment agreements and 

independent contractor arrange

ments.) A physician may not be able 

to satisfy the exception's direct 

supervision requirement or example, 

for clinical laboratory tests per

formed after office hours. 

2. A practitioner may refer a patient

to another practitioner in the same 

group practice ("Group Practice 
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Exception"). This exception is unlikely 

to cover diagnostic services furnished 

by laboratory or medical technicians 

who are not considered "practition

ers." It may, however, protect any pro

fessional component of such services, 

such as interpretation of an x-ray by 

another group practice physician. 

3. Certain referrals of "in-office

ancillary services or tests" ("In-Office 

Ancillary Services Exception") are 

permitted. Unlike the Group Practice 

Exception, this exception may apply 

to services furnished by medical prac

tice employees who are not practition

ers. With one significant exception 

described below, in-office ancillary 

services are "basic health care services 

and tests routinely performed in the 

office of one or more health care prac

titioners." The services must be per

sonally performed by the referring 

practitioner or another practitioner in 

the same group practice or by "[a]n 

individual who is employed and per

sonally supervised by the qualified 

referring health care practitioner or 

the health care practitioner in the 

same group practice as the referring 

health care practitioner." 

To provide personal supervision, 

regulations require that the practition

er "exercise on-site supervision or 

immediately available direction for 

employees performing referred in

office ancillary services or tests." 

According to an attorney in the Office 

of Counsel, the supervising practi

tioner must be qualified to perform 

the work that he supervises. The serv

ices must be provided in the building 

where the referring practitioner or 

another practitioner in the same 

group practice furnishes services. 

Finally, services must be billed by the 

health care practitioner performing or 

supervising the services or the group 

practice. The statute specifically 

excludes MRI, CT and radiation ther

apy services from the definition of in

office ancillary services except in the 
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case of a radiologist group practice or 

an office consisting solely of one or 

more radiologists. 

Application of Man1land Self-Referral 

Statute To In-Office MRI 

and CT Arrangements 

Maryland's Attorney General con

cluded in 2004 that the Maryland self

referral law prohibited a physician in 

an orthopedic practice from referring 

patients for tests that would be per

formed on an MRI or CT scanner 

owned by the practice. 89 Op. Atty. 

Gen. 10 (Jan. 5, 2004). The Attorney 

General determined that a physician 

makes a "referral" when he directs a 

patient for a test to be performed on a 

machine owned by his practice. 

Application of the statute to "out-of

office referrals" only would make sev

eral statutory exceptions unnecessary, 

according to the opinion. 

The Attorney General also rejected 

application of the In-Office Ancillary 

Services Exception, stating that the in

office ancillary services definition 

reflected a legislative intent to prohib

it referrals for in-office MRI tests or 

CT scans unless the equipment was 

owned by a practice comprised of 

radiologists exclusively. The Attorney 

General stated that his conclusion 

was supported by the statute's legisla

tive history. Finally, the Attorney Gen

eral noted that the MRI referrals 

would not fall within the Group Prac

tice Exception because its application 

would render meaningless limitations 

included in the In-Office Ancillary 

Services Exception. 

In its Summer 2004 newsletter, the 

Maryland Board of Physicians 

("Board") reported the Attorney 

General's opinion. While the Attor

ney General's opinions are not legal

ly binding, the Board stated that it 

gives such opinions "significant 

weight when deciding issues of law." 

The statement was a precursor of 

what was to come. In October 2004, 

the Board brought charges against 

several neurosurgeons practicing as 

a medical group in Montgomery 

County, Maryland. 

The Board alleged that they 

referred their patients for MRI scans 

which were provided through their 

office practice. The Board's charges 

resulted in Consent Orders. Each 

Consent Order stated that the physi

cian violated the Maryland self-refer

ral law by referring a patient to a 

health care entity in which he had a 

financial interest, and in presenting or 

causing to be presented a claim for 

payment for a service resulting from a 

prohibited self-referral. 

Each physician was ordered to 

"cease and desist" from referring 

patients for MRI/CT scans to any 

entity in which he had a financial 

interest, and to divest himself from 

any such entity that offered MRI/CT 

scans. In its Spring 2005 newsletter, 

the Board reported the Consent 

Orders, indicated that it would con

tinue to enforce the self-referral ban, 

and stated that physicians profiting 

from self-referrals "may wish to con

sult competent counsel about whether 

the practice is lawful." 

A similar issue was raised in litiga -

tion initiated by a patient of an ortho

pedic practice in the Circuit Court for 

Montgomery County. In Duys v. Loef

fler, Civil Action No. 253549-V, the 

patient alleged that the practice 

charged a $10 co-pay fee for a MRI 

scan in violation of the self-referral 

statute. The practice defended the 

charges based on the Direct Supervi

sion Exception - a statutory exception 

that was not addressed in the Attor

ney General's opinion - and moved 

for summary judgment. The practice 

argued that the statute exempted 

services or tests performed under the 

referring health care practitioner's 

direct supervision, and that the MRI 

scan had been supervised by the 

physician who had examined the 



patient and recommended the scan. 

The court found the argument con
vincing. By order dated February 9, 

2005, it granted summary judgment in 
favor of the orthopedic practice. 

The state of Maryland law remains 

unclear. While the Attorney General 
has published an opinion - and the 

Physicians Board will give it "signifi
cant weight" - his opinion is not the 
law of Maryland. Some attorneys may 

continue to interpret the statute not to 

apply to services furnished as part of 

the physician's medical practice. Fur

ther, based on the Duys decision and 

the Direct Supervision Exception, it 

can be argued that a physician may 

refer a patient requiring an MRI or CT 
scan to an in-office diagnostic facility 

if the particular physician ordering 

the service is on the premises and 

available for consultation within the 

treatment area when the scan is per

formed. When this exception is appli

cable, the referring physician's 

presence during the scan should be 

documented. However, in many situ

ations, physicians are not on-site at 

the time of the MRI or CT scan. The 

Duys court's reasoning would not 

assist those physicians. The interpre

tation or "professional component" of 
the scan - frequently performed by a 

radiologist - raises additional issues. 

Under a recent interpretation of the 

statute by the Office of Counsel - set 

forth in a letter to a state delegate - if 
the referring physician is not qualified 

to interpret the scan, the direct super

vision requirement would not be sat

isfied even if the referring physician 

was on the premises when the radiol

ogist performed the interpretation. 

The fact that the radiologist might bill 
the patient or third-party insurer for 

the professional component service 
that he performed on the medical 

practice's premises would not, appar

ently, avoid the need for the arrange

ment to comply with a statutory 
exception to the self-referral prohibi-

tion. The Office of Counsel's interpre

tation may or may not withstand any 

legal challenge. 

Physicians found to violate the 

Maryland self-referral law are at risk of 

disciplinary action. A third-party 

insurer might also attempt to recoup 

previously made payments for MRis 

or CTs. The Attorney General's opinion 
may make it difficult frequently for 

physicians to assert that, after its publi

cation, they did not know - and there 
was no reason that they should have 

known - that the referral arrangement 

involving MRis or CTs was unlawful. 

Absent binding authority from Mary

land courts or regulatory or legislative 
action, issues related to provision of 

MRI and CT scans on an in-office basis 

will likely remain unresolved. Physi

cians furnishing these services - and 

their legal advisors - should remain 

vigilant in monitoring developments. 

Application of the Stark Law, to 

In-Office Arrangements 

Under Stark regulations, a "referral" 

generally includes a physician's 

request or order of a DHS covered 

under Medicare. However, a DHS 
personally performed by the refer

ring physician is excluded. There

fore, when a physician orders a DHS 

to be performed by someone else in 

the medical practice, he will have 

made a referral to an entity with 

which he has a financial relationship. 

The Stark Law includes two poten

tial exceptions when the referring 

physician has an ownership interest 

in the medical practice: 
1. The physician services exception,

reflected in regulations at 42 C.F.R. § 
411.355(a), applies if the DHS are 

"physician services" and if the servic
es are furnished personally by another 

group practice member or physician 

in the group practice, or is supervised 

by such a physician under applicable 

Medicare requirements. Under Stark 
regulations, group practice "mem-

bers" are physician owners and 
employees; "physicians in the group 

practice" include both members and 

independent contractors. The physi

cian services exception will not apply 

to most diagnostic tests which are not 

considered physician services. Profes

sional component interpretations 
may, however, receive protection. 

2. The in-office ancillary services
exception, reflected in regulations at 
42 C.F.R. §411.355(b), applies when 

three conditions are satisfied. The first 

condition requires that the service be 

furnished by the referring physician, a 

physician who is a member of the same 
group practice, or an individual who 

is supervised by the referring physi

cian or another physician in the group 

practice. Unlike the Maryland statute, 
a non-physician furnishing services 

need not be an employee. Addition

ally, in contrast to Maryland law, on

site supervision may not be required. 

The level of supervision required is 

based on Medicare payment and cov

erage rules for the particular service. 

The second condition requires that the 

service be furnished in the same 

building (but not necessarily in the 

same space or part of the building) in 

wh1ch the referring physician or a 

member of the same group practice 

furnishes physicians' services unrelat
ed to DHS (as defined in specific, 

detailed regulations). 

A group practice may also furnish 

the service in a centralized building 
used to provide some or all of its DHS. 

The centralized space must be used 

exclusively by the group practice; it 
cannot be shared space. The third con

dition requires that the service be 

billed by the physician performing or 

supervising the service, the group 

practice of the supervising physician, 

or the group practice of which the 
physician performing the service is a 

member. The group practice must use 
a billing number assigned to the 

group. The regulations also permit the 
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services to be billed by an entity that is 

wholly-owned by the performing or 

supervising physician or by that 

physician's group practice. 

Group Practice Requirements 

Various provisions in each statute 

refer to a "group practice." When two 

or more physicians have an owner

ship interest in a practice, the arrange

ment will generally have to comply 

with "group practice" requirements. 

The definition of "group practice" in 

the two statutes has several virtually 

identical provisions. However, they 

may be given different meanings or 

may be applied differently, particular

ly because Stark and Maryland regu

lations define "members of the 

group" differently. Unlike Stark regu

lations, Maryland regulations include 

certain "contractors," as well as physi

cian-owners and employees, as group 

practice "members." 

The Stark Law and the Maryland 

statute each require that a group 

practice be two or more physicians 

(Stark) or practitioners (Maryland) 

legally organized together. Stark reg

ulations require a single legal entity 

operated principally as a physician 

practice, and that there be at least 

two physician "members." Under 

these regulations, the group practice 

can be any type of entity acceptable 

under state law, and can be com

prised of individually incorporated 

professional corporations. 

The Stark and Maryland laws 

require that "substantially all" of the 

services of group practice members be 

provided and billed through the 

group, and that amounts received be 

treated as receipts of the group. This 

generally precludes group members 

from billing for services in their own 

names. Stark and Maryland regula

tions provide that "substantially all" 

refers to 75% of total patient care serv

ices. While Stark regulations permit 

use of other methods to measure 

patient care services, they specifically 

32 I MARYLAND BAR JOURNAL I March/April 2006 

permit reliance on total time in deter

mining whether the "substantially 

all" re_quirement is satisfied. 

For example, if a group practice has 

two full-time internal medicine physi

cian-employees plus a gastroenterolo

gist who works as a part-time 

employee two days per week, the 

"substantially all" requirement should 

generally be met. On average, the 

three physicians will have spent 80 

percent of their aggregate time provid

ing patient care services through the 

group (100 percent+ 100 percent+ 40 

percent divided by 3 = 80 percent). 

The Stark and Maryland laws 

require that each group member 

furnish substantially the full range 

of patient care services that he rou

tinely furnishes through the joint 

use of shared office space, facilities, 

equipment, and personnel. Services 

furnished through the group prac

tice must be comparable to those 

provided under another arrange

ment, but they need not be identi

cal. The Stark and Maryland laws 

also require that practice overhead 

expenses and income be distributed 

based on previously determined 

methods. Maryland requires that 

the method be determined annually 

by group members. Stark regula

tions specify that the method must 

be in place before receipt of pay

ment for related services. 

The Stark Law requires that group 

members personally conduct at least 

75 percent of the group practice's 

physician-patient encounters. This 

limits use of independent contractors. 

Physicians hired as part-time employ

ees, however, become subject to 

requirements with which independent 

contractors, who are not considered 

"members," need not comply. Stark 

regulations require that a group prac

tice be a unified business with central

ized decision-making by a body that 

effectively controls the group's assets 

and liabilities. Substantial "group 

level" management and operation is 

required, specifically including consol

idated billing, accounting, and finan

cial reporting. According to CMS, a 

group practice requires full medical 

and economic integration of participat

ing physicians; it is not a "loose confed

eration" of individual physicians 

organized principally to profit from 

DHS referrals. 

With respect to compensation, the 

Stark Law provides that a group mem

ber may not directly or indirectly 

receive compensation based on the vol

ume or value of the referrals made. 

Therefore, a group practice may not 

divide total profits from clinical labora

tory services, x-rays, or other DHS, 

including profits from Medicare 

patients, based on the individual 

physician's use of those services. For 

example, a physician who generates 27 

percent of a group practice's DHS rev

enues cannot receive 27 percent of 

related profits. 

However, "referrals" generally 

include only requests for services 

which are DHS and which are paid by 

Medicare. Therefore, so long as the 

group practice acts as a unified busi

ness, revenues from DHS paid for by 

other payors (for example, x-rays 

reimbursed by a commercial insurer), 

or from services that are not consid

ered DHS (for example, office visits) 

can be allocated by a group practice 

without regard to these limitations. 

Under the Stark Law, physicians in a 

group practice are permitted to share 

"overall" group profits - defined in 

regulations as profits from DHS 

payable by Medicare or Medicaid - so 

long as the physician's share is not 

directly related to the volume or value 

of his DHS referrals. Stark regulations 

also permit a group practice to divide 

itself into components of five or more 

physicians and pay physicians within 

each component a share of that compo

nent's profits (which is considered 

"overall profits" under the statute). 



V 

Stark regulations specifically pro

vide for two methods for distribut

ing overall group practice profits 

(total profits or profits of a practice 

component): (1) division of profits 

on a per capita basis and (2) distri

bution of DHS revenues based on 

each physician's relative share of 

group practice revenues from serv

ices that are not DHS payable by 

any payer. 

If, for example, Dr. A was credit

ed with $600,000 in group practice 

revenues from office and hospital 

visits and consultations, while 

Dr. B was credited with $400,000 

from such services, a group prac

tice's compensation plan might 

require distribution of 60 percent 

of DHS revenues to Dr. A and 40 

percent to Dr. B. DHS revenues 

could also be allocated equally 

between the two physicians. 

A group practice physician can 

also be paid a productivity bonus 

based on personally-performed 

services (including services "inci

dent to" those services) if the 

bonus is not directly related to the 

volume or value of the physi

cian's DHS referrals. Arrange

ments specifically permitted 

include (1) a bonus based on the 

physician's total patient encoun

ters or relative value units 

("RVUs") or (2) based on an allo

cation of the physician's compen

sation related to services that are 

not DHS payable by any payor. 

The methods for dividing over

all profits or calculating bonuses 

specified in regulations are not 

exclusive. While they may result 

in absolute assurance, other meth

ods may be acceptable if they are 

"reasonable and verifiable" and 

the resulting payment "is not 

directly related to the volume or 

value of the physician's referrals of 

DHS." Finally, where DHS rev

enues are less than 5 percent of total 

group practice revenues and the rev

enues allocated to each physician are 

less than 5 percent of his total group 

practice compensation, any arrange

ment for dividing profits or calculat

ing bonuses is permitted. 

Alternative Arrangements 
to Provide Dianostic 
Other arrangements are potentially 

available to medical practices to pro

vide diagnostic services. One involves 

use of a management company to 

operate its in-office facility. A recent 

opinion of the Office of Inspector 

General ("OIG"), demonstrates that 

these arrangements must be carefully 

structured. In the arrangement at 

issue, a pathology management com

pany would effectively operate an 

off-site anatomic pathology laboratory 

on behalf of a physicians group for 

specimens from its patients. 

The OIG found that the arrange

ment potentially violated the FAS. 

The OIG stated that the physicians 

controlled referrals, but assumed little 

or no business risk because they con

tracted out all of the laboratory's oper

ations. They, nevertheless, shared 

related profits with the management 

company. According to the OIG, even 

if each contract satisfied a safe harbor, 

the physicians "retained profit from 

the pathology services" would not be 

protected Advisory Opinion No. 04-17 

(Dec. 17, 2004). Recent correspondence 

from the Office of Counsel also indi

cates that medical practice arrange

ments for the provision of anatomic 

pathology procedures to patients of 

the practice may violate the Maryland 

self-referral law, particularly when the 

procedures are performed or super

vised by pathologists who are not part 

of the medical practice. 

Under another arrangement, solo 

practitioners or independent group 

practices might enter into a "shared 

facilities" agreement in which each 

participant would pay its share of 

facility costs and bill for diagnostic 

services furnished to its own 

patients. CMS has recognized that 

these arrangements can be protected 

under the Stark Law's in-office 

ancillary services exception if the 

supervision, location and billing 

requirements are satisfied. However, 

the arrangements have not been 

addressed under Maryland law. The 

employment requirement in Mary

land's In-Office Ancillary Services 

Exception could raise questions 

because it is unclear whether non

physician personnel performing 

services might be considered an 

employee of each participant in this. 

Finally, a physician or group prac

tice might have an ownership interest 

in a company that owns diagnostic 

equipment, but does not operate 

that equipment ("Management Com

pany"). The Management Company 

might lease the equipment to a sepa

rate entity that would be the provider 

of health services ("Provider") in 

which the physicians would not have 

an ownership interest. Physician 

investors in the Management Compa

ny might refer patients to Provider 

for diagnostic services. 

Stark regulations address such 

arrangements and include particular 

exceptions for indirect compensation 

arrangements that might permit these 

referrals. These arrangements have 

been the subject of recent Congressional 

hearings but application of the Mary

land self-referral law to these arrange

ments has never been addressed. 

The practitioner advising medical 

practice clients regarding appropriate 

and compliant arrangements for the 

provision of diagnostic services must 

carefully analyze the medical practice 

as well as the complex federal and 

state laws and regulation that continue 

to evolve. 

Mr. Mazer may be reached at 

remazer@ober.com. 

March/April 2006 I MARYLAND BAR JOURNAL 133 



By Barry F. Rosen & Christopher D. Scott 



LI.J 
0::: 
\!:) 
0::: 
<l'. 
::c 

\!:) 
LI.J 
0::: 
\!:) 

>
"' 

z 

0::: 

::, 
...J 
...J 

Are Tax-Exempt Hospitals Headed for the 

B 
y virtue of their charitable sta

tus, almost every hospital in 

Maryland enjoys exemptions 

from federal and state income taxes, 

state sales & use taxes, and local real 

estate taxes. Some critics argue that, 

because there are few practical differ

ences between the way modern chari

table hospitals operate and the way 

for-profit hospitals are run, these 

exemptions are not warranted. 

This criticism has spawned 

increased scrutiny of the non-profit 

hospital industry. For instance, several 

local governments outside of Mary

land are trying to revoke the real 

estate tax exemptions that were previ

ously enjoyed by charitable hospitals. 

Certain plaintiffs' personal injury 

attorneys have sued charitable hospitals 

in 25 states for failing to meet their 

charitable mandates. And now, Con

gress is actively reconsidering the 

income tax exemption that it grants to 

charitable hospitals. 

These developments are likely to 

cause the Internal Revenue Service 

()[d(D, � 

• 

("IRS") and some of the fifty attorneys 

general to examine charitable hospitals 

more closely in the future. Moreover, 

this heightened attention requires tax

exempt hospitals to focus on the reasons 

for their exemptions, to evaluate the 

tactics of their critics, and to initiate 

specific defensive measures. 

Tax Benefits from 

Charitable Status 

In Maryland, charitable hospitals gen

erally enjoy exemptions from: (1) federal 

corporate income tax, (2) Maryland 

corporate income tax, (3) Maryland 

sales & use tax, and ( 4) local real 

estate taxes. 

Federal Income Tax Exemption. The 

most common way for a hospital to 

qualify for exemption from federal 

income tax is to be primarily operated 

for "charitable purposes" within the 

meaning of Internal Revenue Code 

("IRC") section 501(c)(3). See generally, 

Better Business Bureau of Washington, 

DC v. U.S., 326 U.S. 279, 286 (1945); 

Trinidad v. Sagrada Orden, 263 U.S. 578, 

580-582 (1924). (Hospitals can also

qualify for exemption by meeting the

requirements of an educational organ

ization under IRC section 501(c)(3);

however, the special tax issues affecting 

teaching hospitals are not covered in

this article.)

Unfortunately, Congress has never 

defined what being operated primarily 

for charitable purposes means. The 

IRS has filled this gap through admin

istrative guidance. The IRS interprets 

IRC section 501(c)(3) as requiring a 

charitable hospital to have the following 

characteristics: 

1. The hospital must be organized

as a non-profit charitable organizatio

nunder state law and its governing 

body must be drawn from people 

from the community who are not oth

erwise financially interested in the 

hospital; 

2. Medical staff privileges in

the hospital must be available to all 

qualified physicians, consistent with 

Mr. Rosen is Chairman and CEO of Gordon, Feinblatt, Rothman, Hoffberger & Hollander, LLC and 
head of the law firm's Health Care Practice Group, and Mr. Scott is a member of its Tax Department. 
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the size and nature of the hospital's 

facilities; 

3. The profits of the hospital may

not be payable to private interests, 

and must usually be applied to 

expansion and improvement of the 

hospital's facilities; and 

4. The hospital must meet at least

one of three additional criteria, name

ly (a) the hospital must be operated 

for the benefit of people who are not 

able to pay for medical services to the 

extent of the hospital's financial ability 

to render such services for free or at a 

reduced price, (b) the hospital must 

operate a full-time emergency room 

open to all regardless of ability to pay, 

or (c) if operating an emergency room 

at the hospital's physical location 

would be duplicative, the hospital 

must benefit the community in some 

other way, such as providing special

ized care in treating conditions that are 

unlikely to require emergency treat

ment. Rev. Rul. 56-185, 1956-1 CB 202; 

Rev. Rul. 69-545, 1969-2 CB 117; Rev. 

Rul. 83-157 . 

Consequently, a hospital today 

may qualify as "charitable" even if it 

generally limits provision of medical 

services to patients who are able to 

pay for their care through private or 

public insurance or through their 

own resources. Charity care is not a 

requirement as long as the hospi�al 

satisfies the emergency room require

ment, or some other hospital in the 

same general location satisfies the 

emergency room requirement and the 

hospital seeking exemption from tax 

can show some kind of a public bene

fit from its existence. Rev. Rul. 69-545; 

Rev. Rul . 83-157. 

The above standards were first 

announced in 1969. Therefore, some 

Maryland hospitals may no longer 

routinely provide medical care to the 

indigent and working poor for free or 
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for a reduced fee. In fact, most health 

care for the indigent is underwritten 

by government programs, such as 

Medicaid and Medicare. Moreover, 

Maryland's hospital rate setting sys

tem allows Maryland hospitals to 

"overcharge" Medicare, Medicaid 

and the commercial insurers to cover 

the hospitals' cost of providing inpa

tient services to the uninsured. 

By qualifying for exemption from 

federal income tax, hospitals usually 

also qualify for exemption from many 

state and local taxes . Most major state 

tax laws grant charitable exemptions 

based, at least in part, upon whether 

an entity is exempt from federal 

income tax. 

Maryland Income Tax. Maryland 

follows the federal government by 

exempting a hospital's income from 

income taxation to the extent such 

income is exempt from federal tax. 

Maryland Code, Tax-General, 

§ 10-104(2).

Maryland Sales & Use Tax. Mary

land hospitals that enjoy tax-exempt 

status for federal income tax purposes 

also enjoy an exemption from Mary

land sales & use tax on most of their 

purchases of tangible personal prop

erty. Maryland Code, Tax-General, § 

11-204(a)(3) and (d).

Local Property Tax. Under the Mary

land Tax Property Code § 7-202 (b), 

real and tangible personal property 

owned by Maryland hospitals is 

exempt from local property taxes if: 

(1) the property is reasonably neces

sary for, and is actually used primarily

for, a charitable or educational pur

pose to promote the general welfare

of the people of Maryland, and (2) the 

hospital is a non-profit hospital. See,

also Friends School v. Supervisor of

Assessments, 314 Md . 194 (1988).

Moreover, Maryland's highest court

in Supervisor of Assessments v. Group

Health Ass'n, Inc. 308 Md. 151, 160-161

(1986) has held that providing med-

ical services at a fair market price is 

not a "charitable" endeavor for Mary

land property tax purposes. 

Further, the Court held that failing 

to provide health care services to the 

indigent at a reduced or no fee is actu

ally a factor indicating that a health 

care provider should not be exempt 

from paying real estate taxes in Mary

land. Id. At 160. (Interestingly, a hos

pital's Maryland exemption from real 

estate tax is limited to 100 acres of real 

estate that is appurtenant to the hos

pital building. Maryland Code, Tax

Property, § 7-202(c)(2).) 

From Good Old 
Days To Today 
Prior to 1969, the IRS viewed the term 

"charitable" as used in IRC section 

501(c)(3) as limited in the hospital 

context to providing relief to the poor. 

The first published opinion of the IRS 

regarding hospitals recognized them 

only as charitable organizations if 

they provided health care without 

regard for a patient's ability to pay. 

Rev. Rul. 56-185. In 1969, however, 

the IRS explicitly recognized that the 

term "charitable" includes the pro

motion of health when it issued Rev

enue Ruling 69-545. 

In 1969, the typical "for-profit" 

hospital was owned and operated by 

a group of physicians as an adjunct 

to their practices, and they generally 

did not provide medical care to peo

ple who were not able to pay. The 

Medicare and Medicaid Programs 

were in their infancy at that time, but 

those Programs have now grown to 

be the most important funding 

mechanism for financing the health 

care of our elderly and poor. Hospi

tals that participate in Medicare and 

have an emergency room are 

required to treat any patient in an 

emergency condition (including 

patients who are not eligible for ben

efits under the Medicare and Medic-



aid Programs) regardless of the 
patient's ability to pay. 

Payments from Medicare are also a 
major factor in the rise of for-profit 
hospital chains throughout the Unit
ed States. Therefore, the typical for
profit hospital provides emergency 
medical care to the indigent, because 
virtually all of these hospitals partici
pate in the Medicare Program. Also, 
the typical for-profit hospital is part 
of a chain of hospitals that are owned 
by a publicly traded corporation or 
some other investor owned entity. 
These hospitals almost always allow 
physicians to use their facilities based 
on neutral credentialing criteria. Con
sequently, having an open medical 
staff and treating all emergency 
patients without regard to whether 
the patient can pay no longer distin
guish tax-exempt and for-profit hos
pitals from each other. 

Ironically, industry experts have 
also come to realize that a hospital's 
emergency room is not only the 
"door" to the hospital, but the emer
gency room is also the door to the 
hospital's profits. Even if a hospital 
loses money on its emergency room, 
that hospital will often make up for 
that loss when one in five emergency 
room visits turns into a profitable 
hospital stay. 

Consequently, Congress held hear
ings on the tax-exempt status of hos
pitals in May of 2005, and the IRS is 
presently examining whether to 
restrict tax-exempt status for hospi
tals to hospitals that provide care to 
the indigent to a greater extent than a 
for-profit hospital's duty to provide 
care under the Medicare Program. 

Attempts to Revoke 
Tax Exemptions 
Several local governments outside of 
Maryland have attempted to revoke 
the real estate tax exemptions of hos
pitals. The most notorious recent case 

involves the Provena Covenant Med
ical Center located in Champaign 
County, Illinois. (The same County is 
also seeking to revoke exempt status 
for the Carle Foundation Hospital .) 
Under Illinois law, an organization 
qualifies for the charitable exemption 
from local real estate tax if it satisfies a 
six-prong test that is similar to the 
requirements under Maryland law for 
property tax exemptions. Methodist

Old Peoples Home v. Korzen, 39 Ill.2d 
149, 233 N.E.2d 537 (1968); Compare,

35 ILCS 200/15-65 and Md. Code, 
Tax-Property,§ 7-202(b). 

In the Provena case, Champaign 
County, Illinois prevailed in an 
administrative proceeding in 2004, 
when the Illinois Department of Rev
enue determined that the hospital 
was not entitled to an exemption from 
real estate because it was not suffi
ciently charitable. The County cited 
the following alleged activities 
as indicating that the hospital was 
insufficiently charitable: 

1. The hospital contracts with for
profit physician groups to be the 
exclusive providers of certain medical 
services performed at the hospital and 
allows those groups to bill for their 
services separately; 

2. The hospital gives insufficient
amounts of care for free or reduced 
prices to members of the community; 

3. The hospital engages in price dis
crimination by charging higher prices 
to uninsured patients than it charges 
to patients who have insurance; 

4. The hospital files suits to collect
unpaid hospital bills; and 

5. The hospital transfers funds from
the tax-exempt entity to related for
profit entities. 

In effect, Champaign County, Illi
nois alleged that Provena Covenant 
Medical Center is allowed its profits 
to be payable to private interests, and 
that the hospital was not operated for 
the benefit of people who are not able 
to pay for medical services. The 
County also alleged that the hospital 
did not provide some other commu
nity benefit that justified its exemp
tion from local real estate tax under 
Illinois law. Of course, it is important 
to note that the above described 
activities of Provena Covenant Med
ical Center are not uncommon in the 
health care industry, and many hos
pitals in Maryland probably engage 
in very similar activities. 

Provena is appealing the unfavor
able decision within the Illinois 
Department of Revenue, and the 
health care industry and other local 
governments are monitoring the case. 
Consequently, the final resolution of 
this local Illinois real estate tax case 
could have ramifications in Maryland. 

Due to the economics of modern 
health care, most hospitals are, in 
fact, more vulnerable to a loss of 
local real estate tax exemptions than 
a loss of federal and state income tax 
exemptions. For example, most hos
pitals invest heavily in medical 
equipment that often depreciates 
very quickly. In the for-profit 
world, such depreciation would 
generate significant income tax 
deductions that would largely offset 
any net income of the hospital so 
that little to no income tax is likely 
to be due. However, the tax base for 
local real estate taxes is generally 
the gross value of the taxpayer 's 
real estate. Hospitals typically own 
relatively large parcels of land that 
are improved with valuable build
ings. Consequently, most hospitals 
have significant exposure to local 
real estate taxes if their exemptions 
are revoked. 
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Private Class Action Lawsuits 
Against Tax-Exempt Hospitals 
Many prominent plaintiffs' attor

neys, lead by Richard Scruggs, a 

Mississippi attorney who made a 

fortune from representing plaintiffs 

in tobacco litigation during the 

1990s, have joined together to file 

multiple class action lawsuits 

against tax-exempt hospitals in a 

majority of the states. (The authors 

are not aware of any such suit cur

rently pending in a Maryland court.) 

There have been at least 46 lawsuits 

filed in 25 states since mid-2004 

against various defendants who 

operate tax-exempt hospitals, 

including a suit in Virginia against 

the INOVA Health Care Services 

group, and four suits in Pennsylva

nia against Philadelphia's Children's 

Hospital, the Hospital of the Univer

sity of Pennsylvania, Thomas Jeffer

son University Hospital and the 

Albert Einstein Medical Center. (The 

suits against Thomas Jefferson Uni

versity Hospital and the Albert Ein

stein Medial Center were both 

recently dismissed.) Information 

about these suits can be found at: 

www.nfplitigation.com. 

The complaints in these cases usually 

allege the following underlying facts: 

1. The hospitals enjoy exemptions

from federal and state income tax and 

state and local property taxes. 

2. The hospitals engage in price dis

crimination by charging uninsured 

patients significantly more for med

ical services than is charged to 

patients who are either insured by 

private insurance companies or by the 

federal government through the 

Medicare and Medicaid Programs. 

3. The hospitals are violating the

Private Benefit Rule which prohibits 

private parties from having a finan-
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cial interest in a tax-exempt entity that 

is proprietary in nature. Specifically, 

the co�plaints usually allege that the 

hospitals are engaging in business 

deals with physicians, board members 

and other insiders, whereby the insid

ers are able to operate for-profit busi

nesses using the hospitals' facilities. 

4. The hospitals provide insufficient

free or reduced price health care to the 

poor in their respective communities 

in proportion to the tax exemption 

benefits that they enjoy. 

5. The hospitals publish false

financial reports. One common 

alleged example is classification of 

uncollectable accounts receivable as 

both bad debt and charity care on 

financial reports. 

The complaints usually seek recov

ery of monetary damages, imposition 

of a constructive trust on the hospi

tals' assets and other equitable relief 

based upon the following causes of 

action: (1) breach of contract by failing 

to act in a sufficiently charitable way, 

(2) breach of contract through uncon

scionable pricing and collection activ

ities, (3) violation of state consumer

laws, (4) violation of the Federal

Emergency Medical Treatment and

Active Labor Act ("EMTALA"), and

(5) unjust enrichment.

As these cases wind their way

through the courts, they have mostly 

been dismissed for failure to state a 

claim upon which relief may be 

granted, or won by the hospitals in 

summary judgment proceedings. 

However, a case in Oregon has been 

certified as a class action suit, and 

several hospitals in Mississippi have 

entered into settlement agreements 

with plaintiffs' counsel. These cases 

are unlikely to be the beginning of a 

trend, similar to the tobacco litigation 

of the 1990s, whereby tax-exempt 

hospitals begin to suffer catastrophic 

losses in class action suits. However, 

this litigation is also unlikely to be 

resolved in the near future. 

Recommendations 
The recent conflicts with local taxing 

authorities, the activity of various 

plaintiffs' attorneys and the recent 

Congressional hearings are all part of 

a very real battle over the charitable 

nature of modern tax-exempt hospi

tals. Moreover, the hospital industry 

in Maryland is more at risk than 

many other states because all but one 

hospital within the State is organized 

as a tax-exempt entity. 

The hospitals are likely to win 

most of the class actions being 

brought, but such victories merely 

preserve the status quo. Even one 

unfavorable result in any particular 

case will be precedent for further 

court cases that could over time 

prove very damaging to tax-exempt 

hospitals. The plaintiffs' attorneys 

are hoping to follow the same trajec

tory that tobacco litigation took by 

pushing the issue until a few favor

able cases cause a cascading effect 

that eventually results in major judg

ments or settlements in favor of class 

action plaintiffs. A similar dynamic 

is at work regarding local real estate 

tax disputes. 

In light of the foregoing, the 

authors recommend that tax-exempt 

hospitals take the following steps 

now to reduce the momentum for 

unfavorable changes in the laws gov

erning tax-exempt hospitals: 

Executive Compensation. To avoid 

charges of private benefit at the 

expense of what should be a public 

charity, compensation for highly paid 

management positions should be 

reviewed by the hospital's board of 

directors annually. 

Examine Agreements with Private 

Health Care Providers. Similarly, all 



agreements with private for-profit 
entities that will be providing health 
care services on behalf of the hospital 
should be scrutinized by the hospi
tal's board of directors. Where possi
ble, it is preferable for billing to be 
done directly by the hospital to 
patients. In other words, hospitals 
should be sensitive to the potential 
charge that private health care 
providers are operating for-profit 
businesses within the property of a 
tax-exempt hospital. 

Review Discriminatory Pricing. 

Especially outside of Maryland, hos
pitals need to be sensitive that insur
ers often negotiate the price of health 
care below the amount that is 
charged to uninsured patients. This 
differential is often in excess of 50%. 
This behavior is limited within 
Maryland because of the State's hos
pital rate setting laws, but the prob
lem still exists. Maryland's Health 
Services Cost Review Commission 
("HSCRC") does not set the rates for 
all services offered by Maryland hos
pitals.The prices of many services are 
unregulated. For example, the 
amount charged for services that the 
hospital provides off campus, as well 
as the charges for the on or off cam
pus services of hospital employed 
physicians, are not set by the 
HSCRC. Therefore, boards of direc
tors of hospitals should be aware of 
how this unregulated pricing is 
established, and determine the extent 
to which such pricing is appropriate. 

Prepare a Community Benefit Report. 

As mentioned above, one of the 
requirements for tax exemption is 
that the community benefits from the 
hospital's existence, other than the 
hospital merely being a market par
ticipant in the provision of health 
care. This requirement can be satis
fied by providing health care for free 
or at a reduced price to the poor, by 

operating an emergency room that 
is open to all people irrespective of 
their ability to pay, or by some other 
benefit to the community, such as 
the provision of specialized health 
care that is not otherwise generally 
available. Tax-exempt hospitals 
need to be able to point to how they 
are helping their communities by 
preparing annual reports that cata
logue their good works so that they 
can refute people who accuse them 
of not providing benefits to the 
community that are commensurate 
with their tax exemptions. 

Maryland is actually a leader in this 
regard, since the HSCRC now requires 
each Maryland hospital to file an 
annual community benefit report with 
the HSCRC. Maryland hospitals need 
to take this opportunity seriously. 

IdentiftJ and Meet Unmet Health Care 

Needs. Hospitals should identify 
unmet health care needs in their com
munities, and then take steps to fill 
those gaps. 

Examine Whether the Hospital can 

Further Subsidize Care for the Poor, and 

Implement Policies That Have Been 

Adopted. Traditionally, tax-exempt 
hospitals earned their tax exemp
tions by providing health care to the 
poor. Many people who would be 
considered as poor in the common 
sense of the word are too "rich" to 
be eligible for benefits under the 
Medicaid Program. Tax-exempt hos
pitals should consider whether they 
can provide free or subsidized care 
to these people. This could take the 
form of setting up reasonable med
ical debt repayment plans that are 
structured in a way that corre
sponds with an insured patient's 
income and creditworthiness. More
over, adopting policies is not suffi
cient. Adopted policies also need to 
be implemented and monitored. 

Review Restricted Endowments. 

Almost every hospital is a recipient 

of charitable bequests and grants. 
These charitable gifts often are 
restricted in some way that is 
designed to subsidize an activity 
that the donor considered particu
larly important. Often, these restric
tions are ignored and forgotten after 
several years, and the various state 
attorneys general rarely file suit to 
enforce such restrictions. Tax
exempt hospitals should make a 
good faith effort to comply with 
these restrictions, and should con
sider including a description of 
endowment fund expenditures as 
part of each hospital's annual report 
on community benefit. 

Adopt Greater Transparency in Corpo

rate Governance. Tax-exempt hospitals 
should adopt and implement best 
practices guidelines such as those 
promulgated by the Better Business 
Bureau Wise Giving Alliance, or by 
the Sarbanes-Oxley Act. 

By making the above-described 
changes, tax-exempt hospitals will 
go a long way toward preserving 
their tax exemptions. Providing 
health care to the public is a busi
ness like any other, and it is general
ly not exempt from taxation. 
Hospitals that enjoy tax-exempt sta
tus need to be able to show taxing 
authorities and the general public 
that the public welfare is furthered 
by continuing to exempt the proper
ty and income of these hospitals. 

Taking a step back to the past, and 
respecting the hospital industry's pre-
1969 charitable origins may be the 
best way for hospitals to continue to 
assure that their tax exemptions will 
be preserved in the future. 

Mr. Rosen can be reached at 

brosen@gfrlaw.com. Mr. Scott may 

be reached at cscott@gfrlaw.com. 
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Pronouncement 
of 

ea 

In Romeo and Juliet, Act 4, Scene 5, 

the nurse pronounces: 

■ 

1n 

What, dress'd! and in your clothes! and down 

again! I must needs wake you; Lady! lady! lady! 

Alas, alas! Help, help! my lady's dead! 

A
s it turns out Juliet was not dead but rather 

she was under the spell of a sleeping 

potion. However, her apparent death then 

caused Romeo's death which in turn caused Juliet's 

real death. Perhaps all this could have been avoided 

if the nurse had not pronounced her dead. 

By E. Fremont Magee 
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Much effort has been exerted to craft a 
standard for the definition of death 
suitable for modern societal and med
ical needs. However, a determination 
of who can or should apply the stan
dard has often been omitted. A vari
ety of solutions have been employed 
to resolve this issue as states have 
become aware of the situation, but it 
appears that Maryland has yet to 
address the matter. This article will 
review some of the steps which have 
been taken by other states. 

Health General § Article 5-202 
defines death under Maryland law. It 
provides: 

(a) An individual is dead if,
based on ordinary standards of 

medical practice, the individual 
has sustained either: 

(1) Irreversible cessation of
circulatory and respiratory func
tions; or 

(2) Irreversible cessation of all
functions of the entire brain, 
including the brain stem. 

(b)(l) This subsection does not 
apply to the removal of a vital 
organ while the individual is 
alive, if the individual gives 
informed consent to the 
removal. 

(2) A pronouncement of death
under this section shall be made 
before any vital organ is 
removed for transplantation. 
[emphasis supplied] 

However, this statute does not 
expressly provide who decides 
whether the conditions set forth in the 
statute have occurred. 

Health General Article § 5-202 is 
a variation of the Uniform Determina
tion of Death Act of 1980, now adopt
ed by 32 states plus the District of 
Columbia, that provides. 

§ 1. [Determination of Death].
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An individual who has sus
tained either (1) irreversible ces
sation of circulatory and 
respiratory functions, or (2) irre
versible cessation of all functions 
of the entire brain, including the 
brain stem, is dead. A determina
tion of death must be made in 
accordance with accepted med
ical standards. 
It does not appear that the refer

ence in the Maryland statute to "ordi
nary standards of medical practice" 
is necessarily dispositive of the issue 
of who can pronounce death. While 
that phase is slightly different from 
the reference to "accepted medical 
standards" in the Uniform Act, the 
difference does not appear to be 
material, and the terms appear to be 
used interchangeably without com
ment in the reported decisions. State 

v Ghoulston, 272 Kan. 601, 35 P.3d 868 
(2001); People v Bonilla, 95 A.D.2d 396, 
467 N.Y.S.2d 599 (1983); Lovato v. Dis

trict Court, 198 Colo. 419, 601 P.2d 
1072, (1979). 

It could be argued that only a 
physician could apply standards of 
medical practice. However, in adopt
ing the Uniform Determination of 
Death Act, Alabama, Delaware, Geor
gia, Michigan, Missouri, and Ohio 
added specific language requiring 
that the pronouncement be made by 
a physician and in two cases addi
tionally by a nurse, suggesting that 
without the additional language, the 
authority to pronounce death might 
not be so restricted: 

An individual who, in the 
opinion of a medical doctor 
licensed in Alabama, has sus
tained either (1) irreversible ces
sation of circulatory and 
respiratory functions, or (2) irre
versible cessation of all func
tions of the entire brain, 

including the brain stem, is 
dead. A determination must be 
made in accordance with accept
ed medical standards.Ala.Code 
§ 1975 22-31-1

(a) An individual who has
sustained either: (1) Irreversible 
cessation of circulatory and res
piratory functions; or (2) irre
versible cessation of all 
functions of the entire brain, 
including the brain stem, is 
dead. A determination must be 
made in accordance with accept
ed medical standards. 

(b) The determination pur
suant to the provisions herein 
may be made, by a physician 
admitted to practice under this 
chapter, by either:(1) P ersonal 
examination, or(2) By the use of 
information provided by an 
EMT-P (paramedic) using tele
metric or transtelephonic means 
in accordance with protocols 
approved by the Board of Med
ical P ractice, following recom
mendations of its Advanced Life 
Support Committee.(c) This sec
tion shall be applied and con
strued to effectuate its general 
purpose to make uniform the 
law with respect to the subject of 
this section among states enacting 
it.(d) This section may be cited 
as the Uniform Determination of 
Death Act. DE ST TI 24 § 1760 

a) A person may be pro
nounced dead by a qualified 
physician, or by a registered pro
fessional nurse authorized to 
make a pronouncement of death 
under Code Section 31-7-176.1, if 
it is determined that the individ
ual has sustained either (1) irre
versible cessation of circulatory 
and respiratory function, or (2) 



irreversible cessation of all func

tions of the entire brain, 

including the brain stem. 

Ga. Code Ann.,§ 31-10-16 

Sec. 3. (1) An individual 

who has sustained either of 

the following is dead: 

(a) Irreversible cessation of circu

latory and respiratory functions.

(b) Irreversible cessation of all

functions of the entire brain,

including the brain stem.

(2) A determination of death shall

be made in accordance with

accepted medical standards.

(3) A physician or registered

nurse may pronounce the death

of a person in accordance with

this act. This subsection does not

prohibit a health facility or

agency licensed under article 17

of the public health code, Act

No. 368 of the Public Acts of

1978, being sections 333.20101 to

333.22260 of the Michigan Com

piled Laws, from determining

which of its medical personnel

may pronounce the death

of a person in that health

facility or agency.

Michigan.CL.A. 333.1033

For all legal purposes, the 

occurrence of human death shall 

be determined in accordance 

with the usual and customary 

standards of medical practice, 

provided that death shall not be 

determined to have occurred 

unless the following minimal 

conditions have been met: 

(1) When respiration and circu

lation are not artificially main

tained, there is an irreversible

cessation of spontaneous respi

ration and circulation; or (2)

When respiration and circula

tion are artificially maintained,

and there is a total and irre-

versible cessation of all brain 

function, including the brain 

stein and that such determina

tion is made by a licensed physi

cian.VA. Missouri .S. 194.005 

An individual is dead if he 

has sustained either irreversible 

cessation of circulatory and res

piratory functions or irreversible 

cessation of all functions of the 

brain, including the brain stem, 

as determined in accordance 

with accepted medical stan

dards. If the respiratory and cir

culatory functions of a person 

are being artificially sustained, 

under accepted medical stan

dards a determination has 

occurred is made by a physician 

by observing and conducting a 

test to determine that the irre

versible cessation of all func-
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tions of the brain has occurred. 

Ohio R.C. § 2108.30 

On the other hand, a law review 

article written at the time the Uniform 

Act was being crafted mentions that a 

determination of death is best left to 

"physicians": 

There appears to be general 

agreement that legislation 

should not seek to "define 

death" at either the most general 

or the most specific levels. In the 

case of the former, differences of 

opinion would seem hard to 

resolve, and agreement, if it 

were possible, would provide 

little guidance for practice. In 

the case of the latter, the specific 

tests and procedures must be 

kept open to changes in medical 

knowledge and technology. 

Thus, arguments concerning the 

advisability and desirability of a 

statutory definition of death are 

usually confined to the two lev

els we have called "standards" 

and "criteria," yet often without 

any apparent awareness of the 

distinction between them. The 

need for flexibility in the face of 

medical advance would appear 

to be a persuasive argument for 

not legislating any specific oper

ational criteria. Moreover, these 

are almost exclusively technical 

matters, best left to the judgment 

of physicians. Thus, the kind of 

"definition" suitable for legisla

tion would be a definition of the 

general physiological standard 

or standards. Such a definition, 

while not immutable, could be 

expected to be useful for a long 

period of time and would there

fore not require frequent amend

ment. [emphasis supplied] 121 

Pa L Rev 87, 103 (1972) 

Clearly there are some applications 

of the statute involving the status of 
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brain function which could only be 

made by physicians, but that fact does 

not preclude a determination by 

someone other than the physician in 

cases of obvious death such as decapi

tation. The only Maryland statute 

which requires a particular individual 

pronounce death is§ 3-905 of the Cor

rectional Services Article concerning 

executions in Maryland. It requires 

intravenous administration of a lethal 

drug until "a licensed physician pro

nounces death according to accepted 

standards of medical practice." No 

other statute or regulation under 

Maryland law specifies who should 

pronounce a person dead. 

One of the medical examiner regu

lations, COMAR 10.35.01.01, seems to 

presume that a physician will be pro

nouncing death, but it does not neces

sarily preclude someone else. It 

provides: (b) "Medical examiner 

case" does not mean: ... (ii) A case 

which is dead on arrival at the hospi

tal and the physician who pronounces 

death has been in previous attendance 

on the patient; ... Health General Arti

cle§ 4-212 requires that the Maryland 

death certificate to be signed by the 

medical examiner or "the physician 

who last attended the deceased." Yet 

there is no requirement that the signer 

of the death certificate be the same 

person who pronounces death . 

Attorney General Opinions 
Several states are or have been in the 

same situation as Maryland. In some 

of those states the Attorney General's 

office was asked to provide an opin

ion as to who had authority to pro

nounce death. The opinions which 

were issued take a variety of 

approaches in answering the question. 

In Arizona no statutes defined who 

could pronounce death, but regula

tions for nursing homes and sheltered 

care homes required a physician to 

pronounce death at those facilities. 

The Arizona Attorney General con

cluded that physicians were required 

in those two cases, but otherwise the 

law was silent. The Arizona Attorney 

General regarded the issue as an 

important one and recommended the 

legislature address it. 1977 Ariz. Op. 

Atty. Gen. 94 

The opinion notes that the policy of 

Arizona EMS not to allow Emergency 

Medical Services (EMS) providers to 

determine when a patient expired 

except in obvious situations: 

The Arizona Corporation 

Commission, in its capacity of 

licensing ambulance drivers and 

attendants, has for several years 

maintained a policy that its 

licensees are not legally quali

fied to determine when a patient 

has expired and that all of their 

patients should be given every 

life-saving technique until a 

physician has pronounced the 

person dead. Exception is made 

where the body is decapitated, 

the trunk is completely severed 

or there is obvious decomposi

tion. This policy is apparently 

founded upon the proposition 

that only physicians are legally 

qualified to perform a diagnosis 

regarding the health of persons 

living and until death is deter

mined by a final diagnosis the 

person should be presumed 

alive and given every available 

opportunity to survive. This pol

icy is supportive of public policy 

that persons in extremis should 

not be abandoned or neglected. 

The Arizona legislature eventually 

responded in part by enacting § 

36-3251 of the Arizona statutes which

provides:

In the absence of a physician, 

a person without vital signs who 

is not resuscitated pursuant to a 



prehospital medical care direc

tive may be pronounced dead 

by any peace officer of this state, 

a professional nurse licensed 

pursuant to title 32, chapter 15 or 

an emergency medical technician 

certified pursuant to this title. 

The Attorney General in Arkansas 

took the position that the pronounce

ment of death involved the practice of 

medicine. Therefore, the reasoning in 

that opinion is that no one except a 

licensed physician can pronounce a 

person dead in Arkansas. The opinion 

notes that the Arkansas statutes, as do 

the Maryland statutes, require a 

physician to sign the death certificate. 

Ark. Op. Atty. Gen. No. 84-102 

The Florida Attorney General con

cluded that in the absence of a statute 

which specifically authorized an 

emergency medical technician to pro

nounce a person dead, the emergency 

medical technician had no authority 

to do so. 1978 Fla. Op. Atty. Gen. 104 

In New York, as in Maryland, there 

was a requirement that the medical 

examiner or a licensed physician in 

attendance sign the death certificate. 

Likewise no statute indicated who 

was required to pronounce a person 

dead. Therefore, the opinion states "It 

follows that no one is either author

ized by law or regulation to pro

nounce death or prohibited by law or 

regulation from pronouncing death." 

1980 N.Y. Op. Atty. Gen. (Inf.) 185 

The Attorney General of South Car

olina took the view, however, that 

despite a lack of statutory direction it 

was the established custom that 

physicians pronounce death. The 

opinion states: 

Although there is no require

ment which we can discover that 

requires a person to be pro

nounced dead by a physician, 

we strongly advise that your 
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staff of doctors follow the prac

tice of pronouncing death 

despite any inconvenience 

which might arise. While our 

law apparently recognizes that 

there will not be a physician to 

pronounce death in every case in 

this State, we feel that the Rules 

and Regulations regarding death 

certificates and Statutes applica

ble to other matters which relate 

to death were adopted in the 

light of the prevailing custom. 

We can envision all sorts of legal 

and practical complications if 

the custom of a physician pro

nouncing death is not followed. 

1964 WL 11608 (S.C.A.G.) 

State Statutes 
Several states' statutes do address 

the issue. Alaska provides authority 

for paramedics and registered nurses 

to pronounce death under certain 

circumstances. AS 18.08.089. In Geor

gia statutes allow nurses and physi

cians to pronounce death in nursing 

homes. GA. Code Ann., § 31-7-16. 

Nevada law allows a registered 

nurse who is authorized by a physi

cian to make a pronouncement of 

death. N.R.S. 632.474 . Pennsylvania 

gives a professional nurse involved 

in the direct care of a patient authori

ty to pronounce death in the case of 

death from natural causes of a 

patient who is under the care of a 

physician when the physician is not 

able to be present within a reason

able amount of time to certify the 

cause of death. 35 P.S. § 450.507. 

Tennessee allows nurses to pro

nounce death under circumstances 

similar to those under Pennsylvania 

law. TN ST 68-3-511. 

Virginia law requires pronounce

ment of death by a physician by speci

fying that the opinion of a physician 

establishing the criteria for death 
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under Virginia law is necessary before 

a pers_on is "medically and legally

dead." Va. Code Ann § 54.1-2972. 

However, the statute also provides 

that a registered nurse or a physician 

assistant can pronounce death under 

certain circumstances. 

State Regulations 
Some states have chosen to approach 

the issue of who can pronounce a 

person dead by regulation. The Con

necticut Department of Health pro

vides by regulation that under 

certain circumstances a registered 

nurse can pronounce death. CT ADC 

§ 7-62-2. The New Jersey Board of

Medical Examiners by regulation

covers the entire issue of who can

pronounce death. The regulation

provides for attending physicians or

a covering physician to "proceed

without inordinate delay to the loca

tion of the presumed decedent and ...

make the proper determination and

pronouncement of the death."

It also provides that where the 

death has occurred outside of a hos

pital and the attending or covering 

physician has been notified but is 

unable to make the determination 

and pronouncement, the physician 

may arrange with a professional 

nurse or paramedic to attend the 

presumed decedent and make the 

determination and pronouncement. 

NJ ADC 13:35-6.2. 

A regulation in Ohio provides: 

Only an individual holding a 

current certificate to practice 

medicine and surgery or osteo

pathic medicine and surgery 

issued under [Ohio law], a train

ing certificate issued under 

[Ohio law], a visiting medical 

faculty certificate issued under 

[Ohio law] or a special activities 

certificate issued under [Ohio 

law] in Ohio can pronounce a 

person dead. OH ADC 4731-14-

01. Wyoming by regulation has

established that the pronounce

ment of death is not a medical

diagnosis and therefore does not

require medical licensure. WY

ADC COM MED Ch 3 § 1.

Federal Law 
While certain Federal laws deal with 

the fact of a pronouncement of death, 

they defer to state law with regard to 

who has authority to issue the pro

nouncement. The Department of Jus

tice requires a pronouncement of 

death before an investigation can 

begin. Death Investigator: A Guide for 

the Scene Investigator, p. 17 http:// 

www.ncjrs. org/pdffiles/ 167568.pdf 

(November 15, 2005). Yet it defers to 

state authorities with respect to who 

can make the pronouncement. 

The Centers for Medicare and 

Medicaid Services of DHHS defer to 

state law regarding authority to 

pronounce death: 

According to established legal prin

ciples, an individual is not considered 

deceased until there has been official 

pronouncement of death. An individ

ual is therefore considered to have 

expired as of the time he/ she is pro

nounced dead by a person who is 

legally authorized to make such a pro

nouncement, usually a physician. 

Reasonable and necessary medical 

services rendered up to and including 

pronouncement of death by a 

physician are covered diagnostic 

or therapeutic services. 

(CMS Coverage Manual, 50-19) 

http://www.cms.hhs.gov/manu

als/06_cim/ci50.asp#_l_l9 (Novem

ber 15, 2005) 

Likewise, pronouncement of death 

has implications in Medicare ambu

lance billing which also defers to state 

law with regard to who can issue the 

pronouncement. 
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Because the Medicare ambu

lance benefit is a transport bene

fit, if no transport of a Medicare 

beneficiary occurs, then there is 

no Medicare-covered service. In 

general, if the beneficiary dies 

before being transported, then 

no Medicare payment may be 

made. Thus, in a situation where 

the beneficiary dies, whether 

any payment under the 

Medicare ambulance benefit 

may be made depends on the 

time at which the beneficiary is 

pronounced dead by an individ

ual authorized by the State to 

make such pronouncements. 

[emphasis supplied] Section 

10.4.9, Medicare Benefit Policy 

Manual, Chapter 10 - Ambu

lance Services (Rev. 14, 05-28-

04), (November 15, 2005) 

http:/ /www.cms.hhsgov/manu

als/l02_p o li cy/bpl02 cl0. pd f 

(November 15, 2005) 

Conclusion 

The determination of who can pro

nounce death is currently the 

province of state law. States have 

used both statute and regulation to 

decide who among the panoply of 

health care providers should have the 

authority to pronounce death and 

under what circumstance they should 

do so. Certainly some cases require a 

physician to make the determination. 

In other cases perhaps it is appropri

ate for nurses or emergency medical 

technicians to pronounce death. For 

now it largely remains an open issue 

in Maryland. 

The views expressed in this article are 

the author's personal view, and do not 

represent an opinion of the Maryland 

Attorne1; General. 
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PATIENT RECORDS

S
ince the early 1970s when Congress 

issued the first federal confidentiality 

regulations for drug and alcohol treat

ment records (42 CFR Part 2, or "Part 2") 

implementing the substance abuse patient 

records statute, 42 U.S.C. 290dd-2, these confi

dentiality requirements have been the founda

tion of substance abuse treatment programs' 

(the "substance abuse programs") policies pro-

tecting their patients' sensitive diagnostic, 

referral and treatment information. In issuing 

these regulations, Congress recognized the 

stigma attached to seeking treatment for sub

stance abuse and the concern that people 

would be deterred from seeking diagnosis, 

referral or treatment unless they could be 

assured of the confidentiality of their commu

nications with the substance abuse programs. 

Ms. Shrift is a health care attorney with Whiteford, Taylor & Preston, LLP in Baltimore. 
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Since then, many states, including 
Maryland, have issued their own 
statutes and regulations protecting 
medical record information in gener
al, and substance abuse program 
records in particular. The Maryland 
Medical Record Confidentiality Act 
(the "MMRCA"), first enacted in 1990, 
specifically refers to Part 2' s protec
tions and its overriding confidentiality 
requirements in saying that "[t]he 
provisions of this subtitle do not 
apply to information .. . [g]overned 
by the federal confidentiality of alco
hol and drug abuse patient records 
regulations, 42 C FR Part 2 .... ", Md. 
Code Ann., Health-Gen. §4-302(b)(2). 
However, as described below, there 
are certain provisions of the MMRCA 
302 (b)(2) that still apply to these sub
stance abuse program records when 
disclosure is sought through a medical 
record subpoena. 

In 2000, the Federal Department of 
Health and Human Services issued 
the " Standards for Privacy of Individ
ually Identifiable Health Information" 
final rule (the "Privacy Rules"), 45 
C.F.R. Parts 160 and 164, under the
Health Insurance Portability and
Accountability Act of 1996 ("HIPAA"),
42 U.S.C. 1320d- 1329d-8. The Privacy
Rules became effective in 2003, and now 
all federally subsidized substance
abuse programs that are "covered
entities" as defined by the Privacy
Rules are also subject to the Privacy
Rules' requirements. As the preamble
to the Privacy Rule notes:

There are a number of health 
care providers that are subject to 
both [the Privacy Rules] and the 
substance abuse statute and reg
ulations. In most cases, a conflict 
will not exist between these rules. 
These privacy rules permit a 
health care provider to disclose 
information in a number of situ
ations that are not permitted 
under the substance abuse regu-
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lation . . . . However, because 
these disclosures are permissive 
and. not mandatory, there is no
conflict. An entity would not be 
in violation of the privacy rules 
for failing to make these disclo
sures . ... Similarly, provisions in 
the substance abuse regulation 
provide for permissive disclo
sures ... in response to certain 
court orders. Because these are 
permissive disclosures, programs 
subject to both the privacy rules 
and the substance abuse rule are 
able to comply with both rules even 
if the privacy rules restrict these 
types of disclosures. 65 Fed. Reg. 
82482-82483 (December, 2000). 
As with the MMRCA, the Privacy 

Rules also play a role in disclosures of 
substance abuse program records in 
response to subpoena duces tecum for 
substance abuse program patient 
records. Substance abuse programs 
and the attorneys who represent them 
need to know how Part 2, the Privacy 
Rules and the MMRCA interact, over
lap, and co-exist, and how, practically, 
to comply with all three when faced 
with such subpoenas. Outlined below 
is a brief description of the scope of 
these three regulatory schemes and a 
more detailed description of the 
requirements for disclosure of sub
stance abuse program records in 
response to a federal or state subpoena 
duces tecum in a civil case. 

State Law Preemption 
Both the Privacy Rule and Part 2 pre
empt Maryland laws that allow dis
closures that are prohibited by those 
regulations. However, where the 
MMRCA requires greater confiden
tiality protections than Part 2 or the 
Privacy Rule, the more stringent state 
law provisions will override Part 2 
and/ or the Privacy Rules. See 42 
C.F.R. §2.20 and 45 C.F.R. §§ 160.202,
160.203. More stringent generally

means that the state statute prohibits 
or further limits the use or disclosure 
of the protected records, strengthens 
the privacy protection for individuals, 
or imposes tighter requirements for 
authorizing the disclosure of this sen
sitive information than either the Privacy 
Rules or Part 2. See 42 C.F.R. §2.20 and 
45 C.F.R. §§ 160.202, 160.203(b). 

Who Must Comply 
The Privacy Rules, Part 2 and the 
MMRCA each specify what entities 
each covers. Generally, both the 
MMRCA and the Privacy Rules cover 
the large majority of health care 
providers, while Part 2 applies more 
narrowly to specific types of sub
stance abuse programs. However, 
substance abuse programs too will be 
covered by the P_rivacy Rules and the 
MMRCA in certain circumstances. 

To be covered under Part 2, 
providers must be "federally assisted" 
and meet the definition of a "pro
gram." To be "federally assisted" a 
program must receive federal funds in 
any form or meet other specific criteria 
of federal assistance. See 42 C.F.R. 
§2.12(b). A "program" as defined by Part 
2, includes those individual or entities
that provide alcohol or drug abuse
diagnosis, treatment or referral, includ
ing an identified drug or alcohol abuse
unit within a general medical facility,
and staff in a general medical facility
whose primary function is the provi
sion of alcohol or drug abuse services.

This definition includes treatment 
or rehab programs, employee assis
tance programs, school-based programs, 
and private providers who provide 
alcohol or drug abuse diagnosis, treat
ment or referral. See 42 C.F.R. §2.1 1. 
Payers or funding sources that main
tain records of a recipient of drug/ 
alcohol treatment are subject to Part 2 
to the same extent as the program 
from which the information came. See 
42 C.F.R. §2.12(d)(2). 
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Substance abuse programs that fur
nish, bill or are paid for health care 

services in the normal course of busi
ness will also be covered under the 

Privacy Rule if they ever transmit 

health information in electronic form 
during transactions designated in the 

Privacy Rules (e.g. electronic submis

sion of health care claims, transmis
sion of information pertaining to health 

care claims, health care payment, 

remittance advice, claim status, etc.) 

See 45 C.F.R §160.102. 
The MMRCA applies to all 

health care providers who are: 

[L]icensed, certified or other
wise authorized under the 

Maryland Health Occupations 

Article of §13-506 of the Educa

tion Article to provide health 

care in the ordinary course of 

business or practice of a profes

sion or in an approved educa

tion or training program; or . . . a 

facility where health care is pro

vided to patients or recipients, 

including a facility as defined in 

§10-lOl(e) of the Maryland
Health-General Article, a hospi

tal as defined in §9-301 (g) of the

Maryland Health-General Article, 
a health maintenance organiza

tion as defined in §19-701(e) of

the Maryland Health-General

Article, an outpatient clinic, and
a medical laboratory. Md. Code

Ann. Health-Gen §4-301(g).

The Records 
In determining which records are sub
ject to protection, the definitions in the 

Privacy Rules and Part 2 are similar. 

(Maryland's definition of protected 
records is less-encompassing than the 

Privacy Rules or Part 2, and is there
fore preempted.) See Md. Code Ann. 
Health-Gen. §4-301(h). The Privacy 

Rules define the universe of protected 
information as any health informa
tion, including demographic informa-

tion, transmitted or maintained in any 
form that (1) is created or received by 

the provider; and (2) relates to past, 

present, or future physical or mental 
health condition, the provision of 

health care, or payment; and (3) iden

tifies or can be used to identify the 

individual. See 45 C.F.R. §164.501. 

Part 2 protects all information, 

whether recorded or not, relating to a 

patient received or acquired by the 
program. See 42 C.F.R. §2.11. A Part 2 

"patient" is "any individual who has 

applied for or been given diagnosis or 

treatment for alcohol or drug abuse at 

a federally assisted program and 

includes any individual who, after 

arrest on a criminal charge, is identi

fied as an alcohol or drug abuser in 

order to determine that individual's 

eligibility to participate in a pro
gram." 42 C.F.R. §2.11. The Part 2 pro

tections extend to any information 

that identifies a patient as an alcohol 

or drug abuser (directly, by reference 

or publicly available information, or 
through verification) and is obtained 

by the program for diagnosis, referral 

or treatment.) 42 C.F.R §2.12. 
So, for instance, while Part 2 would 

allow a program to disclose a medical 
record number because the regulation 

does not apply to "a number assigned 

to a patient by a program, if that num
ber does not consist of, or contain 

numbers . .. which could be used to 

identify a patient with reasonable 
accuracy and speed from sources 

external to the program," substance 
abuse programs subject to both the 

Privacy Rule and Part 2 must follow 
the Privacy Rules' protection of a 

medical record number. See 42 C.F.R. 
§2.11 and 45 C.F.R. 164.502(a). The

Part 2 definition of record is also
somewhat broader in that it includes

protection of memories and impres
sions of the program staff, even if they

are never recorded in any form, as
well as hot-line and telephone notes

that may not necessarily become part 
of the patient medical record. 

The General Rules for 
Disclosure of Substance 
Abuse Program 
Patient Records 
The Privacy Rules permit (but do not 

require) disclosures under many cir
cumstances without patient authoriza

tion, particularly for treatment, 

payment and health care operations 

purposes. In contrast to the Privacy 

Rules, Part 2 prohibits all disclosures of 

substance abuse program patient infor

mation unless specifically allowed by 
the regulation. Part 2 also requires that 

any patient-authorized disclosures be 

accompanied by a statement prohibit

ing redisclosure, 42. C.F.R. §2.32, and 

even prohibits disclosures to other 
health care providers without the 

patient authorization unless there is a 

medical emergency. See 42 C.F.R. §2.51. 
In addition, while the Privacy Rules do 

not limit disclosures for treatment pur

poses to the "minimum necessary," 

Part 2 states that substance abuse pro

grams must limit all permitted disclo
sures to that information which "is 

necessary to carry out the purpose of 
the disclosures' (except disclosures to 

the patient him or herself.) See 42 

C.F.R. §2.13(a) and 45 C.F.R.

§164.502(b). The MMRCA general

rules for disclosure do not apply to

substance abuse programs. See Md.
Code Ann. Health-Gen. §4-302(b)(2).

Generally, both the Privacy Rules 
and Part 2 allow disclosures in the 

following circumstances: 

• Upon the valid written 
authorization of the individ
ual - called a "consent" under

Part 2

• For internal communications
(on a need-to know basis)

• If the records do not contain
any patient-identifying

information
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• In medical emergencies

(under Part 2 - medical

emergency disclosures may

only be made to medical

personnel)

• To Qualified Service

Organizations/ Business

Associates

• For internal audit and

evaluation purposes

• When reporting

information related to crimes

(or threat of crime) on

program premises or against

program personnel

• For initial reports of sus

pected child abuse or neglect

• To comply with court

orders meeting the specifica

tions of Part 2

• For research, if the

disclosures meet the require

ments of the regulations.

Substance Abuse Program 
Civil Subpoenas and 
Court Orders 
Substance abuse programs routinely 

receive subpoena duces tecum for the 

records of their patients. Programs 

often find that patients are embroiled 

in domestic, employment and other 

legal disputes and opposing counsel 

or other parties and occasionally a 

patient's own attorney may seek the 

records by way of such a subpoena in 

lieu of providing the patient's own 

written authorization. In responding 

to such civil subpoenas, unless the 

patient has provided the substance 

abuse program with a valid written 

authorization to disclose the informa

tion containing all the information 

required by both Part 2 and the Privacy 

Rules, see 42 C.F.R. §2.31 and 45 C.F.R. 

§164.508(c) and Md. Code Ann.

Health-Gen. §4-303(6), substance

abuse programs must comply with

not only the subpoena requirements

of the Privacy Rules and the newly-
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implemented procedural require

ments of the MMRCA, but also with 

the very stringent requirements of 

also obtaining a specialized court 

order under Part 2. 

Both the Privacy Rules and the 

MMRCA provide for disclosures in 

response to subpoena duces tecum. 

See 45 C.F.R. §164.512.(e)(l)(ii) and 

Md. Code Ann. Health-Gen. §§4-

306(6)(6), 4-307(k)(l)(iv). T hese dis

closures are not mandatory under 

the Privacy Rules but are mandatory 

under the MMRCA if all require

ments of that statute have been met. 

Under Part 2, a subpoena alone, even 

when valid under the Privacy Rules 

and the MMRCA, and signed by a 

judge, will not be sufficient for a sub

stance abuse program to make a dis

closure of the records. See 42 C.F.R. 

§2.61. Rather, a court must also issue

a unique Part 2 order to accompany

that subpoena. Because the Privacy

Rules and the MMRCA do not make

any mention of a particular proce

dure that must be followed by a

court when issuing such a court

order, Part 2's stringent requirements

will dictate the standards and proce

dures by which a court order must

be obtained.

A court may not issue such a court 

order authorizing disclosure of confi

dential communications made by a 

patient to a substance program unless 

the disclosure is either (1) necessary to 

protect against an existing threat to 

life or of serious bodily injury; or (2) 

necessary to investigate or prosecute 

an extremely serious crime, which is 

one which directly threatens loss of 

life or serious bodily injury (e.g. homi

cide, rape, kidnapping, armed rob

bery, assault with a deadly weapon or 

child abuse and neglect); or (3) neces

sary in connection with litigation or 

an administrative proceeding in which 

the patient him or herself is presenting 

evidence or testimony pertaining to 

the content of the subpoenaed materials. 

See 42 C.F.R. §2.63 (a)(l). 

To further protect the patient, Part 2 

requires that when applying for a 

court order, the person seeking the 

information must file the application 

using a fictitious name (e.g. John Doe) 

and the application must not contain 

any other patient identifying informa

tion unless the patient is the applicant 

or the patient gives written consent in 

the form required by Part 2, MMRCA 

and Privacy Rules. See 42. C.F.R. 

2.64(a); 45 C.F.R. §164.508(c), and Md. 

Code Ann. Health-Gen. §4-303(6). Both 

the patient and the program must be 

given adequate notice of the applica

tion in a way that will not reveal the 

name of the patient to others, see 42 

C.F.R. §2.64 (b)(l), and must be given

the opportunity to file a written

response or appear in person to pro

vide evidence on the criteria for issuing

a court order, see 42 C.F.R. §2.64 (6)(2).

The court hearing to determine the 

necessity of a Part 2 court order must 

be held in chambers or in some other 

way that will ensure that the patient's 

information is not disclosed to those 

who are not either a party to the pro

ceeding, the patient or the substance 

abuse program. If the patient requests 

an open hearing, the patient must 

have signed an authorization in the 

form required under the Privacy 

Rules and Part 2 and MMRCA. See 42 

C.F.R. §§2.31 and 2.64 (c). See also 45

C.F.R. §164.508(c) and Md.Code Ann.

Health Gen. §4-303(6).

In order to issue the Part 2 court 

order, assuming the court finds that 

the disclosure is necessary, the court 

must also determine that there are no 

other available or effective ways to get 

the information and the public interest 

and need for the disclosure outweigh 

the potential harm to the patient, 

physician patient relationship and the 

ability of the program to provide 

treatment. See 42 C.F.R. §2.64(a). Fur-



ther, any court order must be limited 
to (1) the part(s) of the patient's record 
that are essential; and (2) those whose 
need for the information is the basis 
for the order, and must take any other 
steps necessary to limit disclosure fur
ther, such as sealing the records of the 
proceedings. See 42 C.F.R. §2.64(e). 

Even with a valid court order 
authorizing the release of the 
records, a valid subpoena must also 
be received before the substance 
abuse program can release the infor
mation. See Md. Code Ann. Health
Gen. §4-306(b)(6) and 45 C.F.R. 
§164.512(f)(1). Recent changes to the
MMRCA have brought Maryland's
requirements for medical record
subpoenas (including those for men
tal health records) into alignment
with the requirements of the Privacy
Rules. As of July 1, 2005, Maryland
law requires that, before records can
be released without patient authori
zation from a substance abuse pro
gram in response to a subpoena, in
addition to the aforementioned
authorizing Part 2 court order, the
substance abuse program must
receive from the requesting party
the following:

• A copy of the notice sent to
the patient whose records are
being disclosed (the form of
the notice is specified in the
statute), showing that it was
mailed by certified mail to the
patient or person in interest at
least 30 days before the
records are to be disclosed
• A copy of the subpoena,
summons, warrant or court
order seeking the disclosure
showing that it was mailed by
certified mail to the patient or
person in interest by the person 
requesting the disclosure,
at least 30 days before the
records are to be disclosed.
• A copy of Md. Health Gen.

§4-306 showing that it was
mailed by certified mail to the
patient or person in interest
by the person requesting the
disclosure at least 30 days
before the records are to be
disclosed.
• Written assurance from the
party or the attorney repre
senting the party seeking the
medical records that the
patient has not objected to the
disclosure of the designated
medical record in the 30 days
since the notice was sent to
them; or
• Written assurance that the
objections of the patient have
been resolved and the request
is in accordance with the
resolution; and
• Proof that service of the
subpoena, summons, warrant
or court order has been
waived by the court for good
cause; or
• A copy of an order entered
by a court expressly authoriz
ing disclosure of the designat
ed medical record. See Md.
Code Ann. Health-Gen. §§4-
306(b )(6), 4-307 (k)(l)(iv).

Practical T ips In 
Responding to a Civil 
Subpoena Duces Tecum 
for Substance Abuse 
Program Patient Records: 

• Do not release patient informa
tion in response to a subpoena
unless it is accompanied by an
authorizing court order under Part 2.
• Review all information provided
in the subpoena and any attached
documents to assure that they com
ply with the requirements of the
MMRCA and to understand what
information is being requested. Is
this a subpoena to require the sub
stance abuse program to appear for

a hearing regarding the granting of 
a court order? If so, the program 
most likely will have to comply, 
and bring with it the requested 
records, if any, in the event the 
judge requests to examine them. 
• Do not ignore the subpoena that is

not accompanied by a Part 2 court
order. The program may be found in
contempt and fined for failing to
respond to a subpoena duces tecum.
• Attempt where practicable to
obtain the patient's written authori
zation to release the information,
thereby avoiding the need for the
subpoena and court order.
• Failing that, attempt to contact
the person seeking the information
through the subpoena to try to con
vince them to withdraw the sub
poena and first obtain the proper
Part 2 authorizing court order.
• If necessary, the substance abuse
program should exercise its right to 
appear and object to the subpoena
and/ or the issuance of a court
order. It is always a good idea to
bring a copy of Part 2 since the
judge may not be familiar with it,
and its requirement that a hearing be
held before a judge can issue a court
order for the release of the records.

Finally, all attorneys who are rep
resenting substance abuse programs 
and who will need access to patient 
records to do so, should always first 
enter into an agreement with the pro
gram that meets the requirements of 
both Part 2' s "Qualified Service 
Organization Agreement," see 42 
C.F.R. §2.12(c)(4), and the Privacy
Rule's "Business Associate Agree
ment," see 45 C.F.R. §§160.103 and
164.502(e).

Ms. Shrift can be reached at 

eshrift@wtplaw.com. 

March/April 2006 I MARYLAND BAR JOURNAL I 53 





M
aryland law requires 

that medical malprac

tice claims be submit

ted to arbitration as a 

condition precedent to filing a law

suit. This raises the question of 

whether health care providers, in 

order to streamline the process and 

include terms under which such arbi

tration would occur, should enter into 

arbitration agreements with patients 

before or during the patient relation

ship. Even if the provider can legally 

enter into such an agreement with 

patients, do they want to do so? 

Would such an agreement be enforce

able? Would even asking a patient to 

sign such an agreement have a chill

ing effect on the physician-patient 

relationship? The hospital-patient 

relationship? Would such an agree

ment put ideas about lawsuits in 

patients' heads? How are other juris

dictions coping with these issues? 

This article explains the state of the 

law in Maryland, national trends, the 

advantages, disadvantages and other 

considerations that apply to such 

agreements, and offers practical sug

gestions in drafting such agreements. 

Maryland Law 
Arbitration Agreements Between 

Patients and Providers Enforceable? 

(Probably) 

There is no Maryland case law or 

statute governing the enforceability of 

an arbitration agreement or agree

ment to mediate between an individ

ual patient and health care provider 

(hospital, nursing home or physician) 

concerning future malpractice claims. 

Notwithstanding the foregoing, based 

on relevant Maryland case law and 

statutes as described b_elow, there is 

no reason to believe that a Maryland 

appellate court would not uphold 

such properly drafted agreements. 

Generally, Arbitration is Favored 

in Maryland 

Arbitration is now regarded as a 

preferred means of conflict resolution. 

Specifically, as the Court of Special 

Appeals held in Regina Construction 

Corp. v. Envirmech Contracting Corp., 

80 Md. App. 662, 674 (1989), agree-

Mr. Pedroni is a partner, and Ms. Vadi an associate, at the Towson law firm Hodes, Ulman, Pessin & Katz, P.A. 
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ments to arbitrate future disputes 

(such as pre-treatment agreements) 

are valid and enforceable. 

Mandatory Arbitration of Medical 

Malpractice Claims 

The Maryland Health Claims Arbi

tration statute ("HCA"), Md. Code 

Ann., Cts. & Jud. Proc. §§ 3-2A-01 et 

seq., mandates the submission of med

ical malpractice claims as a condition 

precedent to the institution of an 

action in court. The legislative intent 

behind Maryland's Health Claims 

Arbitration Act was to maximize the 

number of medical malpractice cases 

resolved in the arbitration stage. Car

rion v. Linzey, 342 Md. 266,287 (1996). 

The outcome of the arbitration in 

HCA is communicated to the fact

finder or jury in a subsequent civil 

action and is presumed valid under 

Md. Code Ann., Cts. & Jud. Proc.§ 3-

2A-06(d). In addition, either party 

may unilaterally waive arbitration 

and proceed directly to the applicable 

circuit court for a jury trial under Md. 

Code Ann., Cts. & Jud. Proc. § 3-2A-

06A(a). The vast majority of current 

medical malpractice cases go directly 

to circuit court in this system. 

Availability of Private 

Binding Arbitration in Medical 

Malpractice Cases 

There is no case law or statutory or 

regulatory authority in Maryland as 

to whether hospitals and patients can 

waive their rights/ obligations under 

the HCA, bypass judicial relief alto

gether and submit the medical mal

practice dispute to private binding 

arbitration. In general, however, par

ties may waive their rights under the 

Maryland Uniform Arbitration Act 

("MUAA"), Md. Ann. Code Cts. & 

Jud. Proc.§§ 3-201-235, and submit a 

dispute to private arbitration. See 

Kovacs v. Kovacs, 98 Md. App. 289 

(1993), cert. denied 334 Md. 211. 

Clearly, the MUAA expresses the leg

islative policy favoring enforcement 
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of agreements to arbitrate. In addi

tion, as the Court states in Allstate 

Insurance Company v. Stinebaugh, 374 

Md. 631 (2003), arbitration is consen

sual, a creature of contract As such, a 

party cannot be required to submit 

any dispute to arbitration that it has 

not agreed to submit, and the inten

tion of the parties controls on whether 

there is an agreement to arbitrate. 

In the case of an agreement requir

ing binding arbitration in a medical 

malpractice case, a Maryland court 

would most likely examine the 

MUAA, HCA and State common law 

in ruling on the enforceability of 

mandatory arbitration. Because of the 

contractual nature of the relationship 

and the potential vulnerability of the 

patient, the most likely issue that 

would arise in litigation over the 

enforceability of such an agreement is 

whether the agreement is uncon

scionable, either procedurally or sub

stantively. 

In determining whether such an 

agreement is enforceable, a court 

would look at a number of factors, 

like those set forth in Walther v. Sover

eign Bank, 386 Md. 412 (2005), includ

ing whether there was a lack of 

conspicuous disclosure in the agree

ment (i.e., procedural unconscionabil

ity) and whether it was a contract of 

adhesion (i.e., substantive uncon

scionability). Consequently, there is 

no reason to believe that an appellate 

court in Maryland would not enforce 

a binding arbitration agreement 

between a provider and a patient if it 

(1) is arrived at through a fair

process, (2) does not violative of

Maryland statutory or common law,

(3) is equitable, and (4) consistent

with the intent of the parties.

National Trends - Enforceability of

Arbitration Clauses Generally

In general, the use of arbitration 

clauses in doctor-patient agreements 

is increasing, although it is still "not 

the norm." Particularly where the 

state has a medical malpractice arbi

tration statute, such clauses are gener

ally upheld unless the agreement is 

found to be unconscionable. This is 

partly due to the fact that all fifty 

states provide for some validity, 

enforceability and irrevocability of 

arbitration agreements by statute. See, 

e.g., Zhaodong Jiang, Federal Arbitration 

Law and State Court Proceedings, 23 

Loy. L.A. L. Rev. 473 (1990). 

Less than a third of states have 

medical malpractice arbitration 

statutes. The scope and amount of 

protection provided by medical mal

practice arbitration statutes, where 

they exist, varies widely. Some of 

these statutes, for example, those of 

Alabama, Florida, and Georgia, mere

ly establish arbitration as an option 

for medical malpractice dispute reso

lution, while others, such as 

Delaware, Maryland and Wyoming, 

require arbitration or review by a 

medical panel prior to filing a lawsuit. 

Only six states -Alaska, California, 

Colorado, Louisiana, South Dakota 

and Utah -authorize "pre-treatment" 

arbitration agreements by statute. Of 

these six, all require that the agree

ment contain one of the following pro

visions: (1) right of revocation 

(Alaska, California, Colorado, 

Louisiana, Utah and South Dakota); 

(2) notification that treatment is not

conditioned on acceptance of the

agreement (Alaska, Colorado and

Utah); (3) and notice of waiver of

rights (California, Colorado and

Utah). In addition, the California and

Colorado statutes contain mandatory

language that must be included in

medical malpractice arbitration agree

ments. The California statute is the

most cited. See, e.g., Elizabeth G. Thorn

burg, Contracting with Tortfeasors:

Mandatory Arbitration Clauses and Per

sonal Injury Claims, 67-SPG Law &

Con temp. Probs. 253 (Winter /Spring



2004) at n. 10. Although Michigan, 

Wyoming and Maine all had such a 

statute, the statutes were later 

repealed. However, the statutes in 

Michigan and Maine are still applied 

to arbitration agreements that were 

formed during their existence. 

It is worth noting at this point that 

parties seeking to avoid arbitration 

will often argue that mandatory arbi

tration is an unconstitutional prohibition 

on the right to trial by jury. However, 

such arguments have been generally 

unsuccessful. See, e.g., Geldennann, Inc. 

v. Commodity Futures Trading Comm'n,

836 F.2d 310 (7th Cir. 1987).

The following sections are divided 

into brief discussions of (A) the states 

that have medical malpractice arbitra

tion statutes, with the statute and any 

relevant case law reported, and (B) the 

states that do not have medical mal

practice arbitration statutes, with any 

relevant case law reported. In general, 

the states with medical malpractice 

arbitration statutes (the Section A 

states) will uphold such an arbitration 

agreement as long as the statute com

plies with the state's specific statutory 

requirements and as long as the agree

ment is not procedurally or substan

tively unconscionable. The case law 

from the states without medical mal

practice arbitration statutes (the Sec

tion B states) reveals that these states 

have a slightly greater tendency to 

require additional disclosures than 

the states with medical malpractice 

arbitration statutes, but in general 

these agreements are upheld based on 

the state's general arbitration statute. 

States with Specific Medical Mal

practice Arbitration Statutes 

Alabama - Ala. Code § 6-5-485 et 

seq. Found applicable to doctor

patient agreements. Thomasson v. 

Diethelm, 457 So.2d 397 (Ala. 1984). 

Alaska - Alaska Stat. § 09.55.535 

(not binding). The statute is not 

unconstitutional. Keyes v. Humana 

Hosp. Alaska, Inc., 750 P.2d 343 (Alaska 

1988). 

California - Cal. Civ. P roc. Code§ 

1295(a). Generally, such agreements 

are presumed valid as to hospitals, 

Ramirez v. Superior Court, 103 Cal. 

App. 3d 746 (Cal. Ct. App. 1980), and 

doctors, Coon v. Nicola, 17 Cal. App. 

4th 1225 (1993), but could be found 

unenforceable if the hospital uses 

fraud in the inducement, Engalla v.

Permanente Medical Group, Inc., 938 

P.2d 903 (Cal. 1997).

Colorado (Colo. Rev. Stat. § 13-64-

403). Agreements that do not comply 

with the statute may be unenforce

able. Allen v. Pacheco, 71 P.3d 375 

(Colo. 2003). 

Delaware - Del. Code Ann. tit. 18 § 

6803. Generally, these agreements are 

upheld. Bakshi v. Florida 6 Health Care 

Co., No. CIV.A. 00C-12-lO0SCD, 2002 

WL 1288730 (Del. Super., Apr. 23, 

2002). 

Florida - Fla. Stat. § 766.207. Gen

erally, these agreements are upheld. 

Santelli v. Arean, 616 So.2d 1154 (Fla. 

Dist. Ct. App. 1993). 

Louisiana - La. Rev. Stat.§§ 9:4231 

and 9:4235. Generally, these agree

ments are upheld. Webb v. Massiha, 841 

So. 2d 848 (La. App. 5th Cir. 2003). 

Maine - former M.R.S.A. §§ 2701-

15 was repealed and, although recog

nized, held inapplicable to podiatrists. 

LaCroix v. Caron, 423 A.2d 247 (Me. 

1980). 

Maryland - Md. Code Ann., Cts. & 

Jud. P roc.§ 3-2A-01 et seq. Although 

there is no case law on whether such 

an agreement would be upheld, the 

statute is not unconstitutional. Attor

ney General v. Johnson, 282 Md. 274 

(1978), partially overruled on other 

grounds by Newell v. Richards, 323 Md. 

717 (1991). 

Michigan - former M.C.L.A. § 

60.5040 et seq. was repealed shortly 

after it was enacted, but has been 

upheld for agreements entered into 

while the statute was in effect. See, e.g., 

Grazia v. Sanchez, M.D., 199 Mich. 

App. 582 (Mich. Ct. App. 1993). 

Ohio - Ohio Rev. Code § 2711.22. 

Generally, these agreements are 

upheld. Menardi v. Petrigalla, 11 Ohio 

App. 3d 9 (1983). 

Utah - Utah Code Ann.§ 78-14-17. 

The statute was recently amended to 

prohibit providers from denying 

patient care if the patient refuses to 

sign a binding arbitration agreement, 

among other things. A recent case 

found that the Utah medical malprac

tice arbitration procedures are some

what more informal and 

"patient-friendly" than providers 

might want. Labelle v. McKay Dee Hosp. 

Center, 89 P.3d 113 (Utah 2004). 

Virginia (Va. Code Ann. § 8.01-

581.12). Recognized, but an agreement 

not properly signed will not be 

enforceable. Bishop v. Medical Facilities 

of America XLVII (47) Ltd. Partnership, 

2004 WL 1858694 (Va. Cir. Ct. June 25, 

2004). 

Wyoming - former Wyo. Stat. Ann. 

§ 9-2-1502 was repealed in 2005.

There is no reported case law on this

statute.

The following states have medical 

malpractice arbitration statutes but no 

reported case law to date: Georgia 

(Ga. Code Ann.§ 9-9-61), Illinois (Ill. 

Comp. Stat. Ch. 710 Act 15), South 

Dakota (S.D. Codified Laws§ 21-25B-

1), Vermont (Vt. Stat. Ann. tit. 12 § 

7002). 

States Without Medical Malpractice 

Arbitration Statutes 

For the remainder of the states, 

there is only the relevant state general 

arbitration statute (and sometimes 

case law) to provide guidance on 

enforceability of medical malpractice 

arbitration agreements. A summary of 

case law, where available, is provided 

below. 

Arizona - A medical malpractice 

arbitration agreement that was not 
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negotiated and did not provide prop

er disclosures was unenforceable. 

Broemmer v. Abortion Services of Phoenix 

Ltd., 173Ariz. 148 (1992). 

District of Columbia - In general, 

valid arbitration agreements related to 

medical malpractice will be upheld. 

See George Washington University v. 

Scott, 711 A.2d 1257 (D.C. 1998). 

Hawaii - In general, valid arbitration 

agreements related to medical mal

practice will be upheld. Leong by Leong 

v. Kaiser Found. Hosp., 788 P.2d 164

(Hawaii 1990). In an interesting twist,

a minor was not allowed to disaffirm

an arbitration agreement simply

based on the fact that he was a minor.

Indiana - In dicta in a nursing home 

case, an Indiana appellate court found 

that a valid arbitration clause would 

probably be found to be enforceable in 

a medical malpractice action. Sanford 

v. Castleton Health Care Center, LLC, 813

N.E.2d 411 (Ind. App. 2004) at 419.

Mississippi -A nursing home mal

practice arbitration agreement was 

held to be largely enforceable. Vicks

burg Partners, L.P. v. Stephens, 911 

So.2d 507 (Miss. 2005). 

Nevada - A medical malpractice 

arbitration agreement that was not 

negotiated and did not provide prop

er disclosures was unenforceable. 

Obstetrics and Gynecologists v. Pepper, 

101 Nev. 105 (1985). 

New York -A medical malpractice 

arbitration agreement may be found 

to be unenforceable if the patient does 

not provide informed consent, Wolf

man v. Herbstritt, 495 N.Y.S. 2d 220 

(1985), but in general such an agreement 

will be found enforceable, Guadano v. 

Long Island Plastic Surgical Group, P.C., 

607 F.Supp. 136 (E.D.N.Y. 1982). 

North Carolina - A medical mal

practice arbitration provision was 

found unenforceable as to public poli

cy. Tatham v. Hoke, 469 F.Supp. 914 

(W.D.N.C. 1979). 

Oregon - Generally, medical mal-
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practice arbitration agreements are 

enforceable. Tenderella v. Kaiser Penna

nente, 911 P.2d 360 (Or. App. 1996). 

Pennsylvania Pennsylvania 

courts have shown a willingness to 

enforce binding agreements to arbi

trate medical malpractice claims 

between patients and physicians. 

Lowther v. Roxborough Mem. Hosp., 738 

A.2d 480 (Pa. 1999).

Rhode Island - Generally, agreements 

related to medical malpractice arbitration 

are enforceable. Pierce v. Rhode Island 

Hosp., 875 A.2d 424 (R.I. 2005). 

Tennessee - In a nursing home 

case, an arbitration agreement was 

held to be unenforceable where the 

arbitration clause was "buried" in the 

admission application and where the 

court found the applicant did not 

receive proper disclosures. Howell v. 

NHC Healthcare-Fort Sanders, Inc., 109 

S.W.3d 731 (Tenn. Ct. App. 2003). 

Washington - Generally, agree

ments to arbitrate future medical mal

practice are enforceable. Harvey v. 

University of Wash., 76 P.3d 276 (Wash. 

App. Div. 1, 2003). 

Arkansas, Connecticut, Idaho, 

Iowa, Kansas, Kentucky, Massachu

setts, Minnesota, Missouri, Montana, 

Nebraska, New Hampshire, New Jer

sey, New Mexico, North Dakota, 

Oklahoma, South Carolina, Texas, 

West Virginia, and Wisconsin have 

no reported case law yet. 

Obstacles to Mediation and 

Arbitration 

Restrictions/limitations imposed by 

professional liability carriers 

As a preliminary matter, the 

drafter of an arbitration clause 

should examine the provider's pro

fessional liability coverage or self

insurance to determine whether 

there are any restrictions, prohibi

tions or limitations on coverage of 

medical malpractice claims submit

ted to arbitration. In addition, if 

such restrictions/limitations do 

exist, the drafter may also want to 

include a reference to those restric

tions/limitations in the arbitration 

clause itself so the parties are clear 

about the reasons for any restric

tions/limitations on arbitration in 

the arbitration clause itself. 

Other restrictions/limitations 

As with any contract, if the patient 

is not capable of understanding the 

document (for example, if it is not 

written in their native language or if 

they don't read well), or if the 

patient is denied care unless he or 

she signs the agreement, those fac

tors may cause an arbitration agree

ment to be inappropriate. Likewise, 

if the provider feels the agreement 

will interfere with the provider

patient relationship, the agreement 

may be inappropriate. 

Other Considerations 

Advantages to Mediation/ Arbitration 

Arbitration and mediation do 

have benefits: they are less time con

suming than litigation, accrue fewer 

costs, and avoid the media "circus" 

that can surround malpractice cases. 

They also have the potential of 

maintaining the patient/provider 

relationship. 

Disdvantages to Mediation/ Arbitration 

On the other hand, the arbitrat

ing/mediating parties will most likely 

not have the full arsenal of discovery 

tools or procedural remedies (such as 

motions to compel discovery) avail

able to them that they would have in a 

court proceeding. In addition, the nor

mal evidentiary rules of court would 

not apply. Therefore, unless the par

ties agree otherwise, it is possible that 

the arbitrators/mediators could 

accept evidence that would not other

wise be admissible in court. In addi

tion, unless the parties agree 

otherwise, the arbitration decision is 

not binding. 



Non-Binding Mediation as an 

Alternative to Arbitration 

Because of the success of non

binding mediation programs in 

many court systems today, including 

some in Maryland and Maryland 

hospitals, providers and patients 

may wish to consider offering a non

binding mediation agreement as an 

alternative to arbitration. See gener

ally Deborah R. Hensler, Our Courts, 

Ourselves: How the Alternative Dispute 

Resolution Movement is Re-shaping our 

Legal System, 108 Penn. St. L. Rev. 165 

(Summer 2003). These agreements 

are more likely to be enforceable as 

fewer rights are generally waived by 

patients and the ultimate right to 

trial by jury is preserved. 

Drafting an 
Enforceable Agreement 

Above all else, a medical malprac

tice arbitration agreement must be 

conscionable, fair and equitable. 

Unconscionability can be in the form 

of substantive or procedural uncon

scionability. Substantive uncon

scionability deals with the contract 

terms that are unreasonably favorable 

to one side.Procedural uncon

scionability deals with the process of 

contract formation. To place the 

patient in a fair and equitable bargain

ing position, the patient must be fully 

informed as to the meaning and con

sequences of the arbitration agree

ment. The patient also must be in 

rational state (e.g., not on the way to 

surgery or in the emergency room). 

Both parties to an agreement of this 

type also must offer consideration. 

In addition, there are specific 

guidelines a drafter should adhere to 

when creating a medical malpractice 

arbitration agreement. For example: 

• Separate document -The

agreement should be on a

separate document, making it

conspicuous to the reader.

• Right to refuse, rescind

and/ or revoke -The patient

must be aware of his or her

right to do this within a pre

scribed time period.

• Condition of treatment -

Under no circumstances may

a hospital (or other health

care provider) condition the

provision of medical services

on the patient's acceptance of

an arbitration agreement or

insist upon it in urgent or

emergency care situations.

• Notice of waiver -The

patient must know he/she is

waiving the right to a jury trial

• Explanatory provisions/

booklet - The patient must

know what he/she is signing,

what the arbitration procdure

involves and that he/she is 

free to ask any questions

whatsoever.

• Designation of the

Arbitrator - Designating an

individual or ADR corpora

tion (the American Health

Lawyers Association has a

well established program)

avoids the risk of submitting

the arbitration to an unquali

fied person.

• Rule of Evidence - Specify

which rules of evidence

and/ or forum are to be used.

• Ensure Reasonable

Award/Expenses

Specifically allocate the costs

among the parties.

• Documentation - Document

all discussions with the

patient regarding the agree

ment and place them in an

appropriate place such as the

patient's medical record.

Many of the same considerations 

apply equally to a mediation agree

ment, but not all. 

Do We Want an 
Arbitration Agreement? 

The next question is whether a provider 

would want to have a medical malprac

tice arbitration agreement. Even with 

a thorough explanation of arbitration, 

the average patient may not fully 

understand the procedure nor feel 

comfortable abandoning his/her 

familiar right to a trial. Furthermore, 

some doctors are concerned that asking 

a patient to sign an arbitration agree

ment would have a chilling effect on 

the doctor/patient relationship. See, 

e.g., Elizabeth G. Thornburg, Contracting

with Tortfeasors: Mandatory Arbitration

Clauses and Personal Injury Claims, 67-

SPG Law & Contemp. Probs. 253

(Winter /Spring 2004) at n. 10. Hospitals

and physicians may also be rightfully

concerned about public relations issues,

patient choice issues, and potential

effect on competition in their market.

Summary 
Although arbitration clauses in health 

care provider-patient relationships are 

no longer rare, these agreements are 

still a fairly new concept to both 

providers and patients. Providers 

should consult an experienced health 

care lawyer to draft and review such 

agreements and consider the advan

tages and disadvantages of such an 

agreement carefully before signing. 

Mr. Pedroni is the head of the Health Care 

Law Department of Hodes, Ulman, 

Pessin & Katz, P.A. and Administrative 

Managing Member of the firm, where his 

practice focuses on health care, regulatory 

and insurance issues. Ms. Vadi is an asso

ciate with Hodes, Ulman, Pessin & Katz, 

P.A., where her practice includes health

care, general litigation, competitive intelli

gence, and appellate work.

Mr. Pedroni may be reached at

TPedroni@hupk.com.
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Unique Perspective 

The Honorable Mickey J. Norman 

By Janet Stidman Eveleth 
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T
he Honorable Mickey J. Nor

man reflects many faces of the 

justice system. With his ascen

sion to the Circuit Court of Baltimore 

County, this former state trooper, 

undercover narcotics officer, promi

nent trial lawyer and prosecutor's 

legal career has come full circle. Nor

man has served Maryland's justice 

system as a policeman, lawyer and 

judge and offers a unique perspective 

on the law. 

This dedicated legal professional 

chose law as a career because he 

wanted to help people . Norman went 

into public service to do something 

good for people and has devoted his 

entire legal career to helping others. 

Throughout his 35 years in the criminal 

justice system, he has assisted thou

sands of people and in the process, 

has gained considerable insight into 

our criminal justice system. 

In a recent Maryland Bar Journal 

interview, Judge Norman shared his 

perspective on the law as a police

man, lawyer and judge, as well as his 

views of our justice system. This com

mitted professional traces his auspi

cious career from a uniformed trooper 
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Policeman, Lawyer & Judge 

and undercover narcotics officer, to a 

trial lawyer and prosecutor and final

ly, to an esteemed member of the cir

cuit court. Norman illustrates how 
each role paved the way for the next, 

as he followed a path of public service 

in his quest to help people. Each role 

reflects his strong commitment to the 

law and his deep sense of honor and 

respect for our system of justice. 

Background 
After graduating from high school, 

Norman worked as a transmission 

lineman for several years before 

attending Loyola College, where he 

received a BA in Criminal Justice and 

Social Studies in 1978. Norman earned 

his M.A. in Forensic Science from 

George Washington University in 

Washington, D.C. and spent a year at 

Southwestern University School of 
Law in Los Angeles before receiving 

his J. D. from the University of Balti

more School of Law in 1983. 

While attending college and gradu

ate school in Maryland, Norman 

served as a state trooper with the 

Maryland State Police for 10 years. 

Initially, he served as a uniformed 

officer and Southern Troop Polygraph 

Examiner then was elevated to the 

Narcotics Division where he was pri

marily an Investigator, Undercover 

Officer and Supervisor. 

He switched to the Los Angeles 

County Sheriff's Department while 

attending law school in California, 

handling routine police assignments 

and investigating matters for the Los 

Angeles County's District Attorney's 

Office. Upon his return to Maryland, 

Norman returned to his undercover 

work at the Maryland State Police 

where he remained until he joined the 

District Court Division of the Prince 

George's County States Attorney's 

Office in 1983. 

In 1984, Norman joined the Balti

more County States Attorney's Office 
as Chief of the Violent Crimes Unit, 

where he prosecuted and supervised 

the prosecution of violent crimes in 

Baltimore County Circuit Court. He 

also maintained a part time civil law 

practice from 1985 to 1993. In July 

2004, he was appointed to the Circuit 

Court for Baltimore County. 

Police Perspective 
Nor man became a police officer 

because he "wanted to do something 

Janet Stidman Eveleth is the Director of Communications for the Maryland Bar Association 
and the Editor of the Maryland Bar Journal. 

good for people." He also craved a little 

excitement in his life. As a child, 

Norman recalls admiring his father, a 

Baltimore City fireman, but decided 

he would rather have "someone shoot 

at him than go into a burning build

ing" so he joined the Maryland State 

Police. This was the beginning of an 

impressive legal career. 
"I was a wide-eyed neophyte. I had 

no definitive experience in the justice 

system at all," he smiles. "I believed 

right was right and wrong was 

wrong." The fledging officer soon saw 

the justice system in motion. 

Norman spent about two and one

half months as a uniformed trooper in 

Southern Maryland, so his initial 

experience in court was primarily lim
ited to traffic court. Then he was 

transferred to the narcotics division. 

"I became an undercover officer 

working drugs in the 1970s, so I went 

to circuit courts all over Maryland on 

a regular basis." 

"At that time, wiretapping law in 
Maryland was developing at a rapid 

pace," he remembers. "Our narcotics 

unit did a fair amount of wiretapping, 

so we were often in court litigating 

these motions. Because I was fre-
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quently in court, I got to see the crimi

nal justice system in action and it was 

a tremendous education." 

"I was able to witness, firsthand, 

how different judges, prosecutors and 

defense attorneys in different venues 

handled cases, and how they handled 

them quite differently." In addition to 

being an observer, Norman was an 

active participant. As an officer, he 

often testified in court and took this 

responsibility seriously. "I spoke with 

prosecutors in advance of testifying so 

I was prepared," he states. 

"I also learned early on to take the 

time to speak with defense attorneys. I 

was impressed that many of them 

talked to me and helped me under

stand what I was doing and the role I 

played in the system. I asked ques

tions like, how could I have better 

answered that question? I strived to 

be better and more professional and 

they were very helpful and offered 

constructive criticism." 

Norman was so inspired by "this 

initial exposure to the justice system" 

that he felt compelled to go back to 

school. "I decided to go to law school 

because I saw it as an opportunity to 

continue doing what I did as a police

man - help people," he asserts. "I saw 

an adversarial system and an element 

of excitement and I wanted to be part 

of it. I can do this!" he said. "As a 

lawyer, I also thought I could help a 

broader section of the population." 

Norman attributes the education, 

skills, training and experience he 

acquired as a state trooper to be the 

foundation of his law career. "It gave 

me a greater appreciation and under

standing of our legal system." This 

was the threshold for his public serv

ice path and mission to help people. 

Prosecutor Perspective 
Naturally, Norman was attracted to 

trial work. "I like being where the 

action is," he declares, "and the action 
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is in the courtroom." As Chief of the 

Baltimore County Violent Crimes 

Unit, !he Assistant State's Attorney 

prosecuted and supervised the prose

cution of violent crimes in the Balti

more County Circuit Court. 

Norman always compared his 

work as a prosecutor to that of a con

ductor. "The police do the work," he 

describes ."and the lawyer organizes 

that work and presents it in a cogent 

and understandable fashion." Nor

man thoroughly enjoyed "assembling 

and organizing the cases and coordi

nating the evidence after the police 

did the initial work." He found the 

challenge of standing up in front of 12 

people, presenting the case and con

veying it in such a way as to bring 

about a just result "inspiring." 

When asked the difference between 

his work as a policeman and as a trial 

lawyer, Norman responded, "same 

ballgame, different ballpark. As a 

policeman, your duty and responsibility 

was to be fair and impartial in the 

investigation of a crime," he explains. 

"When the evidence led you in a 

direction, you pursued that evidence 

when you built the case. The standard 

by which you accomplished that goal, 

and made an arrest, was probable cause." 

"As a prosecutor," he continues, 

"you undertook a very similar 

process but you looked at the facts 

and the circumstances from a little 

different point of view. First, a prose

cutor is thought to have a tremen

dous amount of power and 

authority." Whether you actually do 

or not is debatable, he quips. 

"It is important, and your responsi

bility as a prosecutor is to assemble 

and present a case and convict a per

son who is guilty. However, it is just 

as important, if not more so, to make 

sure innocent people are not prosecut

ed. So your role is a little different 

than a police officer because you are 

looking at the same thing the police 

did, but from a different standard." 

"At times, you must make a legal 

call," Norman stresses. "Your duty 

and responsibility require it; you are 

duty-bound. You may not like it, but 

you may have to dismiss a case 

because you have insufficient evi

dence to proceed." Norman respected 

this duty and always honored it. 

One thing Norman enjoyed about 

his time as a trial lawyer was the oppor

tunity to really get to know people. 

"You get to know the victims and wit

nesses, people you often meet under 

the worse of circumstances. You learn 

about their lives, albeit in a limited 

fashion; you really get to know them. 

This reinforced in me that I was doing 

what I was doing for the right reason; I 

was helping people. I was accomplish

ing my goal." 

Eventually, this renowned trial 

lawyer was approached and encour

aged to consider becoming a judge. It 

began occurring with greater frequency 

and Norman began to seriously consid

er the proposition. "I thought as a judge 

I could help a broader segment of the 

population," he states. "Not just people 

involved in crimes as victims or defen

dants or witnesses, but people involved 

in civil litigation as well." It was the 

next step on his public service path. 

Norman submitted his name as a 

judicial candidate and in July 2004, 

Maryland Governor Robert L. Ehrlich, 

Jr. appointed him to the Circuit Court 

of Baltimore County. 

Judicial Perspective 
Today, Norman is serving as a judge 

on Baltimore County's Circuit Court 

tackling a heavy docket of civil and 

criminal cases. In this newest role, he 

remains deeply committed to the jus

tice system. "The law is the law," he 

proclaims. "As a judge, my responsi

bility is to enforce the law. I am very 

careful not to make the law." Norman 

is fair and impartial in enforcing the 



law and rendering justice. 

"I believe in our system of democra

cy and our three branches of govern

ment - ergo - I don't make the law - I 

interpret it," he asserts. "Part of your 

duty and responsibility as a judge is to 

have courage. It takes courage to oper

ate within the system. This is why our 

democracy works." Norman demon

strates this courage and it is one of the 

reasons he is effective as a judge. 

His diverse background is another 

reason. Norman believes his judicial 

role is greatly reinforced by his police 

skills, training and experience and his 

firsthand observations as a uniformed 

and undercover officer. It is further 

enhanced by his sharpened legal 

skills, talent, courtroom acumen and 

years of experience as a trial lawyer. 

Just as important, however, are his 

"people skills" or his "people perspec

tive," acquired on the streets as a 

policeman, getting to know litigants 

as a lawyer and through his diverse 

"real life" experiences. 

People Perspective 
One of the bonuses Norman has 

brought to all of his legal roles is his 

exceptional ability to understand peo

ple - his people skills. He considers 

himself to be a regular person who 

has worked hard for a living all of his 

life. "I spent a period of time out of 

high school as a transmission line

man. I have practical experience as a 

framing carpenter and I know electric

ity and plumbing," he boasts. "I have 

had the opportunity to have diverse 

real life experiences, so I think I have a 

broader perspective of life because I 

have done a lot of different things. I 

have been very hands-on." 

Norman credits his real life experi

ences with helping him understand 

and stay in touch with everyday peo

ple, a true advantage for any judge. 

"I think it is fair to say that I have a 

pretty different background from 

most judges," he declares. "So when I 

am sitting in court, listening to infor

mation come out in a case, I have 

some understanding of exactly what 

people are talking about. I think this 

broader background enables me to 

better measure the credibility of peo

ple. It's actual practical experience." 

"I have been dealing with people in 

a criminal setting for over 35 years. 

As a police officer for the first 11 years 

of my adult life, I was dealing with 

people on the street, everyday, on a 

regular basis. Through this experi

ence, I received first hand information 

about what people, as they go about 

their daily lives, think about things in 

a criminal environment." 

Mickey J. Norman 
Maryland State Police 

"I think this gave me the basis of 

first hand knowledge for how every

day citizens go about their lives," 

Norman continues, "and what expec

tations they have about their govern

ment and judicial system. I think this 

knowledge and insight is valuable in 

understanding people." 

Blending Perspectives and 
Experiences 
From Norman's unique experiences 

as a policeman, prosecutor and judge, 

combined with his "people skills," he 

has formed an insightful perspective 

of our contemporary justice system. 

Most importantly, he believes in our 

justice system. He believes it works. 

"Overall, I think the justice system in 

this country works," he exclaims. "It is 

a very compartmentalized system; cer

tainly the criminal justice system is 

compartmentalized and, to some 

extent, the civil justice system is too. 

But it works," he reports. "You have 

legislatures who pass laws. You have 

procedural guidelines. When you 

apply them all in the way they were 

intended to be applied, overall I think 

they work." 

"Now, is the system perfect?" he 

continues. "I don't think anything is 

perfect. Do I have a better system? No. 

Can things be improved? Yes. I think 

things can always be improved." 

Conclusion 
This "real life" former policeman, pros

ecutor and current circuit court judge 

has personally seen our justice system 

in action from many legal perspectives. 

He believes in this country's system of 

justice and has concluded that it is 

working. For 35 years, it is the system 

he has honored, respected and upheld 

as he has followed the path of public 

service and helped people. 
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Law Librarians: The Solution to Info-Overload 

A
ttorneys need good infor

mation, to make decisions 

on how to advise clients, as 

well as run their practices. These days, 

information is readily available, but it's 

almost impossible for attorneys to find 

and evaluate all the potentially useful 

information out there and do their jobs, 

too. As a result, law librarians are play

ing an increasingly significant role in 

supporting law firm work and business 

objectives. 

Law librarians are responsible for 

keeping up with all the information 

resources attorneys can use and techno

logical changes in the way information 

is found and delivered. Law librarians 

have gone from being custodians of 

books to computer-savvy database 

searchers, who use technology to deliv

er information, as well as find it. 

Law librarians know how to make 

optimal use of Lexis and Westlaw and 

are often responsible for fraining others 

on using the databases. Law librarians 

also handle news and business research 

in support of a wide variety of needs, 

including litigation, law firm market

ing, client conflict identification, or 

even competitive intelligence to help 

the firm make strategic business deci

sions, such as whether to expand into a 

new practice area, open a new office or 

court a new set of clients. 

Law librarians are also skilled Web 

researchers. Although the Web has 

increased our access to information, it's 

been compared to a library where all 
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the books are mixed together on the 

floor-what you're looking for may be 

there, but good luck finding it. As good 

as Google is, an attorney can kill a lot of 

potential billable time wading through 

search results to find a particular piece 

of information. Librarians make it their 

business to know where to look on the 

Web, to find information faster. 

In addition to providing service to 

individual attorneys, librarians often 

work with other departments in 

firms, such as the marketing or tech 

people, providing content for firm 

Web sites or intranets and doing 

research on current and potential 

clients for marketing purposes. 

Traditionally, librarians have always 

been responsible for organizing infor

mation so others can find it, but now 

they use technology to deliver it to 

attorneys either on demand or in an 

ongoing, proactive manne1� such as by 

a regular electronic newsletter or firm 

intranet. Librarians can also help create 

systems that encourage information 

sharing and collaboration among attor

neys. For instance, Trevor Rosen, the 

librarian with Shapiro, She1� Guinot & 

Sandler, in Baltimore, is developing a 

firm newsletter intended to increase 

attorney awareness of what other the 

attorneys do, to encourage collabora

tion and cross-selling of services. 

Steven Anderson, the former direc

tor of research services at Gordon, Fein

blatt, Rothman, Hoffberger and 

Hollander in Baltimore, explored new 

ways to tailor information delivery to 

meet each user's needs while at the 

firm. Among other things, he created a 

system of individualized Web portals, 

like a firm version of My Yahoo!, for 

which each attorney can choose links to 

the resources he or she wants. 

Anderson organized sets of Web 

resources geared toward each of the 

firm's practice groups. For example, the 

banking group gets links to all the fed

eral agencies that regulate banks, as 

well as Yahoo! banking news, the Lexis

Nexis banking practice page and pro

fessional associations like the National 

Association of Mortgage Brokers. For 

the personal injury attorneys, Ander

son pulled together a more eclectic mix 

that includes Web sites for expert wit

nesses, agencies like the Consumer 

Product Safety Commission and the 

Maryland State Highway Administra

tion, various trial lawyers' associations 

and historic weather data. 

Anderson, who left Gordon, Fein

blatt to become director of the Mary

land State Law Library, thinks it will be 

interesting to see how he can "continue 

to carry the torch of technology into the 

public law library environment." 

While electronic resources have had 

a major impact on legal and other 

research, libraries generally aren't 

switching over to them entirely. For one 

thing, older attorneys tend to favor 

keeping print resources on hand. In 

addition, many books and treatises and 

much historical material can't be found 



online. Therefore, librarians continue to 

perform the traditional services of 

ordering and updating print resources 

and getting them as-needed through 

inter-library loans. 

Jean Hessenauer, with Tydings & 

Rosenberg, in Baltimore, has worked as 

a law librarian for 27 years and recog

nizes the great value of electronic 

resources, but cautions that print 

resources shouldn't be overlooked. She 

decries the attitude that if it's not on 

Google, it's not there. 

New technology has allowed 

libraries to save shelf space by eliminat

ing redundant print collections. Anne 

Garrett, the library manager at White

ford, Taylor & Preston, says her library 

used to have several copies of the 

Maryland Code and case reporters, but 

has cut down to two copies of the Code 

and one copy of the reporters. 

Although library services represent 

an additional expense for firms, they 

don't have to be strictly an overhead 

expense. Garrett says her firm bills 

clients for her time, and for two of her 

staff, whose duties include research. 

Nonetheless, solos and small firms 

may not be able to carry the freight 

required to maintain their own 

libraries. For them, the state's system of 

public law libraries can provide needed 

support. 

Solos and small firms are "our main 

bread and butter here," says Anne Mor

rison, former assistant librarian at the 

Prince George's County Law Library. 

Morrison, who was with the library for 

eight and a half years before recently 

stepping down, estimates that about 40 

to 60 percent of the library's patrons are 

solo or small firm practitioners, for 

whom maintaining an onsite library 

simply isn't an option. "We are their 

library," she says. 

Morrison says the library has a 

"long-standing partnership" with the 

county bar association, which helps 

pay for some of its holdings. Among 

other things, the library has an exten-

sive MICPEL collection, which pro

vides the kind of practical guidance 

that's useful to all attorneys, but partic

ularly (,O to attorneys practicing on 

their own or with limited resources. 

The library also lets patrons use the 

Westlaw and Loislaw databases for up 

to 45 minutes a day without charge. 

Morrison says library staff will work 

in conjunction with the support staff at 

smaller firms to assist attorneys, pro

viding services like looking up lists of 

case citations faxed over by a secretary 

or letting attorneys use the library fax 

for a fee. 

The Maryland State Law Library in 

Annapolis has free onsite access to 

Lexis and other databases, as well as 

training on specialized kinds of 

research, such as legislative history 

research. 

Mike Miller, who recently stepped 

down as director of the Maryland State 

Law Library, says the library has had an 

email reference service for about seven 

years. "We get on the average of any

where from 150 to 200 questions a 

week." While most questions come 

from the lay public, many of them are 

from firm attorneys. 

The existence of remote services and 

the electronic distribution of informa

tion demonstrate the changing nature 

of the library, from its former, passive 

role as a place full of books to a mod

ern, active service provider. Rosen says 

the library at his firm was renamed the 

"research center" last year, to reflect 

this change and acknowledge the 

librarian's role in providing service. 

In that vein, Miller emphasizes that 

it's the human touch that makes the 

library. The librarian can often suggest 

sources patrons might never think to 

check. Miller recalls a graduate student 

who was doing her thesis on a typhoid 

epidemic that affected Maryland. 

Miller was able to point her to a collec

tion of state health department reports 

with Maryland statistics and studies-a 

resource the student probably wouldn't 

have discovered on her own, since 

annual agency reports are usually cata

loged with a generic description of 

their contents, at best. 

Librarians can provide great value 

by performing time-consuming, but 

essential, research projects. Garrett says 

she and her staff get high praise for 

their ability to search through micro

film and print sources to retrieve leg

islative history, and find obscure 

material like foreign statutes or articles 

on subjects relevant to cases. 

Librarians can be particularly useful 

when an attorney is faced with a novel 

issue. Rosen recalls a time when an 

attorney at his firm had a client who 

was indicted in a highly-publicized 

case and the attorney needed to come 

up to speed fast on some issues with 

which he had little experience. Within a 

few hours, Rosen was able to provide 

the attorney with information about the 

issues and find all the previously pub

lished articles on the case. 

Rosen says the pleasure in his work 

comes from linking people with infor

mation, particularly when he finds 

something unexpected. He enjoys what 

he calls the "aha" moment. "It's the 

moment when we realize that some

thing exists that we didn't know exist

ed before. And sometimes it's so 

surprising that the particular info 

exists." Rosen gives the example of one 

attorney who was seeking a highly spe

cific form-one to grant permission to 

enter an airplane. Rosen thought the 

attorney would have to settle for modi

fying a more general form and was sur

prised to find one specifically granting 

permission to enter aircraft. "The attor

ney and I were both amazed," he says. 

By Debbi Macie 

Ms. Mack is a Maryland lawyer who 
works as a freelance writer and researcher. 
She can be reached at 
demack5@comcast.net. 
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Testing the Limits of Creditor Claims To Tenants by the Entirety Property 

T
he Maryland Uniform Fraudu
lent Conveyance Act (MUFCA) 
has been in force in Maryland 

since 1920. It is declaratory of the 
common law and a restatement of the 
Statute of 13 Elizabeth passed by Par
liament in 1571. It is based upon the 
principle that there can be no transfer 
of property which in good conscience 
and equity ought to be used to pay the 
creditors of the transferor. 

The Act addresses five instances 
where fraud is presumed: a con
veyance made when the transferor is 
insolvent or will be rendered insolvent 
and is made without fair considera
tion; a transfer made without fair con
sideration when the transferor is about 
to engage in a business or transaction 
for which the property remaining in 
the hands of the transferor is an unrea
sonably small capital; a conveyance 
made without fair consideration when 
the transferor intends or believes that 
he will incur debts beyond his ability 
to pay as they mature; a transfer made 
with actual intent to hinde1� delay or 
defraud creditors; and in certain cir
cumstances, a conveyance of partner
ship property. Commercial Law Article 
§§ 15-201 et seq.

MUFCA § 15-208 provides reme
dies to a creditor for a fraudulent con
veyance to the extent necessary to 
satisfy the creditor's claim. 

This article discusses how a creditor 
may overcome the presumption that a 
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debtor's interest in entireties property 
is insulated from a claim of a creditor 
of one spouse. Excluded from this dis
cussion are the "badges of fraud" (e.g. 
a transfer in anticipation of litigation 
or after litigation has begun or reten
tion or possession of control after the 
transfer) which, if proven, may estab
lish an intent to defraud; the elements 
and burden of proof required to estab
lish a claim under the MUFCA; the 
special rights granted to the Internal 
Revenue Service by the United States 
Supreme Court in U.S. v. Craft, 535 

U.S. 276 (2002), which held that a fed
eral tax lien can attach to a tenancy by 
the entirety interest although only one 
spouse owes the tax, and despite the 
state law protections granted to tenan
cy by the entirety property; divorce 
issues; and claims which may be 
made in bankruptcy proceedings, 
such as preferential payments. 

Generally, under the common law 
of Maryland a creditor of either a hus
band or a wife cannot attach the 
debtor's real or personal property 
interest in entireties property because 
they are deemed one person, not two, 
and neither can dispose of or encum
ber any part of the property without 
the consent of the other, and the sur
vivor takes the whole. See, State of 

Maryland v. One 1984 Toyota Truck, 69 
Md. App. 235, 527 A.2d 103 (Md. Ct. 
Spec. App. 1986), aff'd. 311 Md. 171, 
533 A.2d. 659 (1987), for a discussion 

of the history of the subject matter and 
the methods of terminating a tenancy 
by the entirety. 

In 1991 the Maryland legislature 
approved Md. Cts. & Jud. Proc. Code 
Ann.§ 11-603(a)(1)(2), which provides 
that an account held jointly by a hus
band and wife in a bank, trust compa
ny, credit union, savings bank, or 
savings and loan association or of any 
affiliates or subsidiaries is not subject 
to attachment unless both owners are 
judgment debtors, and the account 
was established prior to the date of 
entry of the judgment which gave rise 
to the attachment. 

However, the legislature then pro
vided in§ 11-603(b)(l), that, without 
reg�rd to the date of entry of the 
judgment: 

A garnishment against proper
ty held in a bank, trust company, 
credit union, savings bank, or 
savings and loan association, or 
any of its affiliates or subsidiaries, 
by one or more persons in trust 
for another person or persons, is 
not valid unless all of the persons 
are judgment debtors. 
In Maryland National Bank v. Pearce, 

329 Md. 602, 620 A.2d 941 (Md. Ct. 
App. 1992), Mr. Pearce, after a judg
ment was entered against him, 
opened a joint account with his wife 
subject to the order of either in trust 
for one another. The account was 
opened admittedly with the intention 



to protect the proceeds of sale of ten
ants by the entirety property from Mr. 
Pearce's judgment-creditor's claims. 
The court could have simply ruled 
that the funds deposited in the 
account retained their character as 
tenants by the entirety property and 
therefore were not reachable by the 
creditor, but chose not to do so. 

It reviewed the legislative history 
of§ 11-603(b)(l), and held that "where 
an attachment is based upon a judg
ment entered prior to the opening of 
the account, we discern the legislative 
intention to limit the garnishment of 
joint accounts of husband and wife by 
a judgment creditor of either to those 
accounts which are not in trust form". 
Id. at 625, 620 A.2d. at 952. Conse
quently, the court found that the trust 
account was not fraudulent, and was 
protected from garnishment. 

The Maryland legislature was obvi
ously aware of the existence of the 
MUFCA when§ 11-603 was adopted, 
but it made no reference to or exception 
for transfers made in violation of the 
MUFCA. It can therefore be persua
sively and probably convincingly 
argued that even an admission by a 
debtor that a joint account with a spouse 
opened prior to entry of a judgment to 
avoid a creditor's claim (a badge of 
fraud), is exempt from garnislunent. 

Maryland Family Law Code Ann. § 
4-301(d)(l), sometimes referred to as
the Interspousal Transfer Statute, also
recognizes that although the property
a woman owns at the time of her mar
riage, or acquires after her marriage,
is not liable for the payment of her
husband's debts, property owned as
tenants by the entirety may be subject
to the claims of creditors of one
spouse if a transfer between spouses
was made "in prejudice of the rights
of present creditors", and the claim is
asserted within three years after the
transfer. All creditor claims under this
statute are considered due and

matured. By its express terms, the 
statute applies only to those who are 
creditors at the time of the transfer
not future creditors. 

The statute does not define "preju
dice", nor does it make reference to or 
incorporate any of the provisions of 
the MUFCA. In common parlance, 
prejudice is defined as a substantial 
injury or damage resulting from some 
judgment or action of another in dis
regard of one's rights; especially detri
ment to one's legal rights or claims. 
Merriman-Webster's Collegiate Dictio

nary 918 (10th ed.) 
Prejudice should not be presumed, 

and the entity asserting prejudice 
must carry the burden to show that it 
was actually and meaningfully 
impaired in its ability to collect the 
claim. Speculative or conclusory alle
gations should not suffice. 

One of the earliest and significant 
cases in Maryland to deal with fraudu
lent conveyances and tenants by the 
entirety property is Lutherville Supply 

& Equipment Company v. Dimon, 232 
Md. 195, 192 A.2d 496 (1963). There, a 
creditor proved that the debtor made a 
transfer of real property to himself and 
his wife, his wife contributed nothing 
to the purchase, and the mortgage was 
partially paid out of the debtor's indi
vidual funds. The court reversed an 
order sustaining a demurrer to the 
creditor's complaint, and held that the 
deed may be set aside, but it did not 
decide whether the entire mortgage 
payment or only a portion was a 
fraudulent conveyance. 

In Pearce v. Mika, 62 Md. App. 265, 
489 A.2d 48 (Md. Ct. Spec. App. 1985), 
the court discussed Lutherville, and 
applied both the MUFCA and the 
Interspousal Transfer Statute to the 
following facts: the plaintiff was a 
creditor of the husband only; both the 
husband and the wife were named 
defendants; the plaintiff proved that 
the defendant husband was insolvent 

at the time he made mortgage pay
ments which were written on his law 
firm checking account; and the mort
gage payments were not made from a 
joint account with his wife. The court 
determined the payments were fraud
ulent conveyances with respect to the 
insolvent husband's then present cred
itor-plaintiff, because the funds which 
were previously available to that credi
tor were placed beyond their reach. 

However, although the creditor 
claimed all of the payments on the 
mortgage as fraudulent conveyances, 
the court limited the recovery of the 
creditor to the principal payments 
made with the debtor's funds which 
added to the equity in the property; it 
further held that payments made with 
borrowed money and funds of the 
debtor's spouse were not fraudulent 
because the conveyances never subject 
to the reach of the creditor; payment of 
interest, taxes and insurance premi
ums were not fraudulent conveyances 
because there was fair consideration 
for their payment; and that "neces
saries" for the husband's wife and chil
dren were not fraudulent because 
those were made by the debtor for fair 
consideration to satisfy his legal obli
gations and were not a transfer of 
property from one spouse to another. 

Two years later, that court deter
mined that a husband's conveyance of 
his interest in real property owned by 
himself and his wife as tenants by the 
entirety to his wife alone, could not be 
set aside by the husband's creditors 
because the conveyance of that prop
erty was already beyond the credi
tor's reach when the conveyance was 
made. Spitz v. Williams, 69 Md. App. 
694,519 A.2d 775 (Md. Ct. Spec. App. 
1987). The court refused to consider 
the appellant's contention that the 
husband was making substantial 
monthly payments to his wife, while 
claiming he owned no assets, because 
that issue was not raised or argued in 
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the trial court, and it expressed no opin

ion as to appellant's rights with respect 

to other alleged transfers. Thus, it 

appears that although the appellant 

was not successful, further claims may 

be available to the appellant under the 

Interspousal Transfer Statute, if the 

claims could be asserted within the 

three-year statute of limitations. 

In October, 2005, the Maryland 

Court of Special Appeals limited the 

holding in Pearce in the following cir

cumstances: the bank obtained a judg

ment against the husband on a 

corporate guaranty which rendered 

him insolvent. The bank asserted that 

thereafter the husband fraudulently 

conveyed his 1988 federal and state 

income tax refunds to .his wife, thus 

keeping them from the creditor. The 

husband and wife contended that it 

was their intention to hold the tax 

refunds as tenants by the entirety, and 

that there was fair consideration for 

that transfer because the funds were 

used for basic necessaries. 

The court reviewed the history of 

tenancy by the entirety property in 
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Maryland, as well as the doctrine of 

necessaries, and held that because 

there l�ad recently been a fundamen

tal alteration of the legal responsibili

ties of spouses to each other, the 

doctrine of necessaries was no longer 

extant in Maryland. 

The opinion observed that in the 

intervening 20 years since Pearce was 

decided that holding had been cited 

but never directly applied. 

In ruling that the circuit court was 

correct in granting the bank's motion 

for summary judgment, the court said 

it disapproved of the holding in 

Pearce to the extent it was inconsis

tent with its ruling. Cruickshank-Wal

lace v. County Banking, 165 Md. App. 

300,885 A2d. 403. 

These cases instruct that to success

fully assert a claim to real or personal 

property held as tenants by the entire

ty a creditor must join both spouses as 

parties; prove at least one violation of 

the Maryland Uniform Fraudulent 

Conveyance Act; and if a claim is 

made under the Interspousal Transfer 

Statute (a) be a creditor of the transfer-
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or at the time of the transfer; (b) bring 

the claim within three years of any 

transfer; and (c) prove that but for the 

transfer the creditor could have 

attached the source of the transfer. 

A claimant should also consider the 

following remedies to satisfy the 

claim from property which is not held 

subject to the order of either in trust 

for one another: an order enjoining 

the defendant(s) from disposing of 

the property; an order directing the 

defendant(s) to reconvey the proper

ty; setting aside or disregarding the 

conveyance; establishing a lien on real 

estate; attaching or levying upon the 

property conveyed; appointment of a 

receiver to convey or sell real or per

sonal property. 

This writer has found no decision 

which directly addresses the interplay 

and tension which exists among the 

MUFCA, the Interspousal Transfer 

Act, and Md. Cts. & Jud. Proc. Code 

Ann. § 11-603(a)(1)(2). Does one 

trump the other, or are they compati

ble? Is a debtor required to hold assets 

in trust for his or her then existing or 

future creditors? Do equitable princi

ples require that in appropriate cir

cumstances that the court assure there 

is no unjust diminution of the 

debtor's estate and then fashion a 

remedy which accounts for the rights 

of the parties? Or is the court's discre

tion limited by statutory dictates 

which prevent the application of "fire

side equities"? 

Creditor claims to tenants by the 

entirety property are circumscribed, 

but not entirely restricted. Creative 

creditor counsel may yet establish 

new limitations on the ability of crafty 

debtors to immunize their assets. 

By Ira C. Wolpert 

Mr. Wolpert is a solo practitioner in 

Bethesda, Maryland. 
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False Testimony on Part of Witness 

What is Lawyer's Obligation? 

W
hat obligation does a 

lawyer have when 

advised by a witness 

who testified on behalf of a client that 

the witness's testimony was false? 

Your inquiry involves the following 

pertinent facts. You represent a defen

dant in a lawsuit against him by the 

widow of a decedent. The widow 

claims that your client owes money on 

a loan made by the decedent to your 

client. Your client and the plaintiff 

and their families had been friends for 

about 30 years and the families were 

very familiar with each other. Your 

client's defense is based on a claim that 

the loan was offset by an agreement 

that your client made with the 

deceased allowing the deceased to 

forego paying rent in repayment of the 

loan. At trial, one of the decedent's sons 

testified in your client's favor and 

against the interest of his mother. His 

testimony was not the sole evidence or 

testimony in your client's favor as there 

were some 4-6 other witnesses who tes

tified in favor of your client. The court 

ruled in favor of your client and the 

plaintiff has appealed. 

After the trial, the son who had tes

tified in your client's favor called your 

client and your client's daughter. 

They asked you to speak to the wit

ness and he told you that he needed 

money and that he felt entitled since 

he had lied to help your client's case. 

You have since been told by the client 

and his daughter that the witness has 

now recanted his allegation of per

jury. The matter is still on appeal. 

Rule 3.3 of the Maryland Rules of 

Professional Conduct describe a 

lawyer's responsibility when the 

lawyer has "offered material evidence 

and comes to know of its falsity." 

Specifically, the Rule charges the lawyer 

with taking "reasonable remedial meas

ures." These duties "continue to the 

conclusion of the proceeding, and 

apply even if compliance requires dis

closure of information otherwise pro

tected by Rule 1.6." Rule 3.3(b ). In 

Comments to this Rule much of the 

commentators' discussion involves the 

lawyer's quandary when it is the 

lawyer's client who has given false tes

timony. Nevertheless, the Committee 

construes the Rule and the Comments 

to require a lawyer who becomes aware 

that a witness has testified falsely must 

follow similar steps as are described as 

remedial measures in the Comments; 

i.e. first remonstrate with the witness to

correct the testimony and upon failure

of the witness to correct false testimony,

to notify the court of the situation.

The requirement of Rule 3.3 extends 

through the "conclusion of the proceed

ing." The Committee construes this 

requirement to include appeals of an 

underlying judgment and does not end 

with the trial itself. Otherwise, the pro

hibition in Rule 3.3 against a lawyer 

making a false statement of a material 

fact or offering evidence that the lawyer 

knows to be false would be but a hol-

low admonition where in the appellate 

proceeding the lawyer could use that 

false evidence to support the appeal 

either directly or through inference. 

While these requirements direct 

your conduct when you know that per

jury was used in a case you are han

dling, they provide little guidance 

when you are either unsure or only sus

pect that a witness offered perjured tes

timony. The Committee believes that 

the regulatory and aspirational goals of 

the Rules would not be satisfied if an 

attorney, who had reason to believe 

that a witness committed perjury in a 

matter the attorney handled, could 

simply ignore the bases for that suspi

cion and rely on the requirement of 

Rule 3.3 that the attorney's obligation is 

triggered only if the attorney actually 

becomes assured of the perjury. 

Instead, the Committee concludes that 

an attorney, who has reason to believe 

that a witness who has offered perjured 

testimony on behalf of a client, must 

investigate the suspicion sufficiently to 

either rule out the perjury or to reach a 

conclusion that a reasonable person 

would not believe the witness lied. The 

investigation should be promptly com

menced and concluded so as not to be 

used to avoid the attorney's obligation 

by allowing the proceedings to con

clude through a belated effort. 

In this case, the Committee believes 

that you must contact the witness and 

determine whether the witness' testi

mony (and recant) is more likely truth

ful or his statement to you that he lied 

under oath. If the latter, you must take 

appropriate remedial measures such as 

notifying the court of the likelihood of 

the witness' perjury. 

The Ethics Committee 
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Review of Other States 

Editor's Note: In the January/February 

2006 Man;land Bar Journal, Bar Counsel 

reviewed Pennsylvania and Utah. This 

month, he reviews New Jersey. 

New Jersey 
Lawyer population of 79,145 in 2003 

The number of grievances docketed in 

2003 reached an all time high of 1,703 

cases. A continued increase over the 

past five years " ... has placed a continu

ing strain on the disciplinary system 

and its ability to keep up with investiga

tions and hearings" [p. 19 of the report]. 

In addition to the 1,703 grievances 

docketed, there were 6,900 written in

quiries submitted; 243discipline/ diver

sion imposed; and 196 complaints filed. 

Once a formal complaint is issued 

and served on a respondent, the record 

in the case is public. A hearing is public 

before two lawyers and one public 

member and the procedure is similar to 

a court trial, transcribed and testimony 

taken under oath. A hearing panel can 

dismiss the complaint or determine 

that misconduct has occurred for 

which discipline is required. The mat

ter is then considered by the Discipli

nary Review Board which can issue a 

reprimand, admonition or suspension 

or dismiss for which there is no appeal, 

or order disbarment in which there is a 

right to an appeal to the Supreme 

Court of New Jersey. 

Neglect was the largest percentage 

of total discipline followed by knowing 

misappropriation, fraud and misrepre

sentation, criminal offenses, other 

money offenses, etc. 
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Disbarment in New Jersey 
is Permanent. 
Those attorneys subject to monitoring 

had a number of requirements. Exam

ples of some were: Required to take a 

number of hours of real estate educa

tion and to have a proctor for future real 

estate transactions; quarterly reconcilia

tions of the attorney's trust account , 

practice under supervision and have all 

trust account checks co-signed by the 

supervising attorney; quarterly alcohol 

recovery reports for two years; six hour 

course in municipal court practice and a 

course in law office management; con

tinue psychotherapy, NA and AA meet

ings and random drug screening; 

practice under a proctorship for periods 

of 1 to 2 years; and submit medical evi

dence of ability to practice law. 

There were 23 disbarments (12 by 

consent), 61 suspensions, 2 censures, 

and 43 reprimands and 33 admoni

tions for a total of 162 final disciplines. 

There were 29 interim suspensions, 2 

disability inactive temporary orders, 

and 16 reinstatements. 

Samples of admonitions were: Prac

ticing after failure to pay annual regis

tration dues; failure to file an appeal; 

failing to withdraw from case after ter

mination by client of the relationship; 

discussion with jurors after a civil trial; 

representing clients without a bona 

fide office in New Jersey; gross neglect 

of a family law matter; holding a "liv

ing trust" seminar with material con

taining false and misleading statements 

concerning the benefits of living trusts 

and the dangers of probate; failure to 

adequately communicate with client in 

a personal injury case; drafting a will 

naming himself as beneficiary of 

$10,000; collecting unemployment ben

efits in NJ while employed by a law 

firm in Pennsylvania; conflict of interest 

representing a passenger and a driver, 

doing little or no work and failure to 

communicate with his clients; and fail

ure to maintain a trust account. 

Conclusion 
These reports remind us of the rules of 

professional conduct and types of prac

tices which lead to grievances. Lack of 

diligence and inadequate communica

tion still represent the largest number 

of complaints from clients. While we 

don't have mandatory fee arbitration, 

our fee arbitration programs have not 

made their reports public to determine 

how much, if any, of a fee charged to a 

client has been determined not to have 

been earned. 

To date, a random audit program 

has not been deemed necessary for 

our state, though we do engage in a 

number of cases in which the trust 

account of an attorney requires exam

ination. The Client Protection Fund in 

Maryland deserves praise for the 

reimbursements it has made to 

clients. Our discipline system works 

much more quickly than others as a 

result of the new rules effective July 1, 

2001, due to the Court of Appeals, 

itself, writing those rules. 

Melvin Hirshman 

Bar Counsel 



♦ Witness Locate & Interview ♦ Workers' Compensation

♦ Homicide, Wrongful Death ♦ Satellite Vehicle Tracking

♦ Post Conviction, Appeal ♦ Marital Infidelity, Divorce
♦ Employee Fraud, Theft ♦ Child Custody Issues
♦ Undercover Surveillance ♦ Former Law Enforcement

• De-multiplexing • Video Stabilization
• Spotlight • PhotoNideo Comparison

• Clarify Dark Video • VHS & DVR Accepted

301-429-1491
308 CRAIN HWY. NW. SUITE 201 GLEN BURNIE, MARYLAND 



Maryland State Bar Association, Inc. 
520 West Fayette Street 
Baltimore, Maryland 21201 

Covering the broad expanse of 

Maryland law is easier with the 

right connections. 

West's Maryland Integrated Practice 

System makes those connections -

from treatise to statute to caselaw 

to forms, and from print to online 

and CD-ROM. Wherever relevant 

law goes, there's a link. 

The result? Maximum information 

in minimum time. 

West's powerful integrated practice 

system for Maryland contains nearly 

20 titles including: 

■ Maryland Civil Procedure Forms

■ Maryland Code Annotated Court

Rules, State and Federal

■ Maryland Criminal Laws

■ Maryland Evidence, State & Federal

■ Maryland Law of Confessions

■ Maryland Litigation Forms

■ Maryland Reports®

■ Trial Handbook for Maryland

Lavvyers

■ West'.s® Annotated Code of

Maryland

■ Wests Maryland Digest

■ Wests Maryland Law Encyclopedia

For details about West's powerful 

Maryland system, call 1-800-762-5272. 

THOMSON 

• 
\NEST 

Nonprofit Organization 

U.S. Postage 

PAID 
Maryland Bar Journal 




