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I
n the last thirty years, a new form of advocacy has emerged in 

family law, namely, child counsel. Referred to variously as 

guardian ad !item, attorney for the child, child counsel, or 

Nagel v. Hooks attorney, the role of the attorney representing a 

child has taken on many hats and many definitions. Standards for 

the appointment, practice and compensation of child counsel 

have varied county to county, and even judge to judge. In 2003, 

the Maryland Judicial Conference Committee on Family Law, 

concerned about the confusion regarding the scope of and stan

dards for representation, asked its Subcommittee on Custody to 

develop guidelines for this area of practice. 
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The subcommittee promptly went to 

work, and on September 19, 2005, the 

Judicial Conference approved Stan
dards of Practice for Court-Appoint
ed Lawyers representing Children In 
Custody Cases ("Standards"), a nine

page document drafted by the sub
committee and posted on-line at 
http://courts.state.md.us/family/pdf 

/md_stds_rep_children.pdf. Stan
dard 1 states the general intention: 

"to promote good practice and con
sistency in the appointment and per

formance of lawyers for children in 
cases involving child access decision 
in Maryland courts". This article will 
summarize the historical develop
ment of the child counsel role in 

Maryland family law, review the 
new Standards, and discuss some of 

the criticisms and concerns that have 
surfaced, especially in light of the 
Court of Appeals recent decision in 

Fox v. Wills, 2006 WL 119100 (Md. Ct. 
of Appeals, Jan. 18, 2006). 

Historical Development 
The Court's discretionary authority to 
appoint child counsel is established 

by statute at Section 1-202 of the 
Maryland Family Law Code. Origi

nally enacted in 1976 as Md. Cts. & 
Jud. Proc. Code Ann Section 3-604, the 
current statute provides for appoint
ment in contested cases involving cus

tody, visitation or support; it prohibits 
child counsel from representing any 

other party; and it authorizes the 
Court the award of counsel fees 
against either or both parents. 

The first case to discuss the role of 
child counsel in the Maryland courts 
is Lapides v. Lapides, 50 Md. App. 248, 
437 A.2d 251 (1981). There Judge 
Thomas H. Lowe, writing for the 
Court of Special Appeals, noted that 

child counsel should concern himself 
solely with the best interests of the 
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client_ "so that their parents could 

indulge themselves in the perverse 
pleasure of acrimony." Id. at 254. The 
court noted that this child counsel had 

"participated in all aspects of the trial 
including attendance at hearings, 
depositions and conferences, filing 
pleadings, conducting interviews, and 
reading numerous legal documents, 
medical reports and other materials 
relevant to the case." Id. at 253. 

Eight years late1� Judge Rosalyn Bell, 
in Levitt v. Levitt, 79 Md. App 394, 395, 

556 A.2d 1162, cert. denied, 316 Md. 
549 , 560 A.2d 1118 (1989), penned the 
quote most often attributed to child 

counsel: "Five-year-old Chad needs 

(1) parents who put his needs ahead of 
their own. He also needs (2) a lawyer.

He has none of those. We are not able

to provide him with the first, but we
will furnish him the second."

The Levitt opinion focused primari
ly on deficiencies in fact-finding by 

the Master and remanded the case for 
further proceedings, including 

appointment of child counsel. Coun
sel was directed to "proceed expedi
tiously in the manner counsel deems 

to be in Chad's best interests." Id. at 
404. Child counsel activities could
include presenting Chad's perception

of the parties to the court; obtaining a
professional evaluation of Chad; ful

filling a Nagel v. Hooks role relating to
a family counselor whose testimony
was not offered in the hearing; and

obtaining a home and school visit by
an unbiased professional. Id. at 403.

The following yea1� the Court of 
Appeals expressly approved the 
appointment of counsel in a child sup

port matter in Carroll County DOSS v. 

Edelmann, 320 Md. 150, 577 A.2d 14 
(1990). The Court noted that Mr. Edel
mann' s effort to terminate his child 
support obligation, if successful, 
would have such a "dramatic and 

irreversible effect on the child" that 

failure to appoint counsel would have 
been an abuse of discretion. Id. At 177. 

In Jane 0. v. John 0., 90 Md. App. 

406, 601 A.2d 149 (1992), the Court of 
Special Appeals, again Judge Rosalyn 

Bell writing, confronted one of the 

many confusions that continues to 
this day, namely, what is child coun
sel's duty when the child's clearly 
expressed preference conflicts with 
what the attorney believes is in his 
client's best interests? The appellate 
court, noting that such conflicts can 
occur, referred to the Comments to the 
Rules of Professional Conduct, Rule 

1.14, and observed that "[t]he child's 
views are to be considered by counsel, 
but are not necessarily controlling." 

Id. at 436. 
Van Schaik v. Van Schaik, 90 Md. 

App. 275, 603 A.2d 908 (1992) placed 
limits on child counsel's role by ruling 

there is no authority for child counsel 
to litigate issues relating to the client's 
personal property, and child counsel's 
report and/ or communications to the 
Court should not be ex parte. Id. at 
734-738. Auclair v. Auclair, 127 Md.
App 1, 19, 730 A.2d 1260 (1999) ruled

that children are not entitled to sepa
rate representation when their prefer
ence conflicts with the
recommendation of their attorney
appointed pursuant to section 1-202.

Shortly after Van Schaik, Judge Ros
alyn Bell authored Leary v. Leary, 97 
Md. App. 26, 627 A.2d 30 (1993). Much 
of the Leary opinion focuses on the 
issue raised in Jane 0., supra, namely, 
the "dichotomy [that] exists between 

the attorney as guardian and the attor
ney as advocate." Id. at 41. Judge Bell 
also identifies the primary roles that 

child counsel has fulfilled: Nagel v. 

Hooks waiver, pure representation, 

pure investigation, or a combination. 
Id. at 40. Pointing to Jane 0. again, 



Judge Bell noted that child counsel in 
that case took the middle ground by 
combining the role of advocate and 
fact-finder, id. at 46, as did counsel in 
Leary, id. at 49. 

Since Leary, the case law has 
focused on issues relating to whether 
child counsel fees are in the nature of 
child support, In re Blaemire, 229 B.R. 
665 (1999), Goldberg v. Miller, 371 Md. 
591, 810 A.2d 947 (2002), and whether 
guardians ad litem have immunity 
when performing judicial functions. 
Fox v. Wills, 2006 WL 119100 (Jan. 18, 
2006) most recently ruled that child 
counsel has no judicial immunity 
from tort claims for legal malpractice. 

Standards of Practice for 
Court-Appointed Lawyers 
representing Children In 
Custody Cases 
The Standards delineate three differ
ent roles for which child counsel may 
be appointed. Standard 2.1.1 address
es the Best Interest Attorney, whose 
duty is to make an independent 
assessment of what is in the child's 
best interests, and then advocate for 
that result. A Best Interest Attorney is 
not bound by the client's directives or 
objectives. This attorney may disclose 
confidential information in order to 
advocate for the best interests of the 
child. This creates a conflict with the 
advocate's ordinary duty of confiden
tiality, and a Best Interest Attorney 
should advise his or her client both at 
the beginning and throughout the 
representation that there is no confi
dential relationship. 

Standard 2.1.2 provides for the 
appointment of a Child Advocate 
whose obligation to the client is consis
tent with the traditional attorney-client 
relationship. In that instance, the Advo
cate' s duty to the client is undivided 
and confidentially remains intact. 

Standard 2.1.3 is labeled "Child's 
Privilege Attorney." The duties of this 
appointment are the waiver issues 
presented by Nagel v. Hooks, 296 Md. 
123, 460 A.2d 49 (1983). The change of 
name from Nagel v. Hooks attorney to 
Child's Privilege Attorney is intended 
to assist non-represented parties in 
comprehending what this attorney 
does. A Child's Privilege appointment 
may be combined with either a Best 
Interest Attorney or a Child Advocate 
appointment. 

Considered Judgment 
The first duty listed for both Child 
Advocates and Best Interest Attorneys 
is to determine whether the child has 
"considered judgment." The Best 
Interest Attorney makes that decision 
and, under Standard 2.2.1, regardless 
of whether the client has considered 
judgment, advocates for what counsel 
believes to be in the child's best inter
ests. As for the Child Advocate, Stan
dard 2.2.2 recommends that if the 
advocate determines that the child 
doesn't have considered judgment, 
counsel should file a petition either to 
have their role changed to a Best Inter
est Attorney or for the appointment of 
a separate Best Interest Attorney. 

So what is considered judgment? 
Standard 2.1.4 states the test: if a child 
can express a "reasoned choice" about 
the issues before the Court, they have 
considered judgment. Sounds simple, 
yes? But it's not that easy. Standard 
2.1.4.1 recommends focusing on the 
client's decision making process 
rather than the results. 

In other words, when talking with 
your client, try to have them walk 
through their process of making deci
sions rather than just making conclu
sions. Can the client understand the 
risks and benefits of their decision, 
keeping in mind the child's develop-

mental stage and the child's reasons 
for the decision? What do collateral 
witnesses and relevant educational, 
medical, and/ or mental health 
records tell you? All this and more is 
discussed in Standard 2.1.4.1. 

Clearly for the Child Advocate, a 
determination of whether the client 
has considered judgment must be 
made early in the representation, 
because if the client doesn't have con
sidered judgment, the Child Advocate 
must petition for a role change or a 
Best Interest Attorney appointment, 
according to Standard 2.2.2. It is not 
clear how the Child Advocate can 
petition the Court for a change in the 
appointment or the appointment of 
another attorney without stating why 
the attorney believes the child doesn't 
have considered judgment, nor is it 
clear from the Standards how a parent 
would proceed if he or she wished to 
challenge child counsel's determina
tion that the child did, or did not, have 
"considered judgment." This Stan
dard could, on its own, generate 
extensive, collateral litigation. 

Counsel's General Duties 
Standard 2.2.1 and 2.2.2 provide virtu
ally identical checklists of the general 
duties for the Best Interest Attorney 
and the Child Advocate to perform. 
The lists focus first on meeting and 
interviewing the client, the client's 
parents, and collateral witnesses. 
Independent witnesses, such as teach
ers, daycare providers, or mental 
health therapists are also recommend
ed. They can be a gold mine of infor
mation that usually is not biased. 
These witnesses may have informa
tion on the relative parenting abilities 
of the parties, as well as records con
taining information on school atten
dance, grades, behavior problems, 
and consistent medical treatment. 
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The Standards also recommend 
personal observation by visiting the 
child in each home and observing the· 
child's interaction with each parent, in 
addition to the standard advocacy 
role of filing pleadings and motions, 
conducting discovery and participat
ing in settlement negotiations and at 
trial, including calling witnesses, pre
senting evidence and making argu
ment. If the client is expected to meet 
with the Master or Judge, or testify in 
open court, then counsel's role 
includes preparing the child for this 
process. The goal is to minimize the 
harm to the child. At the conclusion of 
the case, the result should be reviewed 
with the child, if appropriate. 

Written Recommendations -
2.2.1.j 
The only difference between these two 
checklists is an additional require
ment for the Best Interest Attorney. 
Subpart j of Standard 2.2.1 requires 
the Best Interest Attorney to provide 
written recommendations (and a basis 
for the recommendations) to the par
ties and the court at least ten days 
prior to trial. Subpart j also states that 
the recommendations should not 
include hearsay. 

The prohibition on hearsay has 
generated a great deal of concern for 
child counsel. Traditionally written 
reports and recommendations have 
included hearsay, especially when 
recounting what the child's prefer
ences are. If child counsel can't 
report what the client is saying, then 
how is child counsel to protect the 
child from having to testify, either in 
Court or privately in the Master or 
Judge's chambers? In addition, the 
prohibition against hearsay means 
that the statements, recollections and 
perceptions of numerous independ
ent witnesses such as doctors, day-
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care providers, teachers and coun
selors may not be included in the rec
ommendations provided to the 
parties, although the information 
these independent witnesses have to 
offer could be pivotal in resolving 
the case. 

The hearsay problem as to the child 
client could be corrected by allowing 
child counsel to succinctly state the 
child's preference in the written rec
ommendations. Then if a parent wish
es to challenge child counsel's 
statement, he or she could insist the 
child testify or speak with the Court. 
Providing the parents in advance of 
what testimony the attorney believes 
the child would give at least gives the 
parent notice of the child's percep
tions, and could help the parents 
reach a settlement rather than 
indulging themselves in the "perverse 
pleasure of acrimony" recognized in 
Lapides, supra. 

Advising the parents (but not the 
Court) in the written recommendation 
what testimony is expected from inde
pendent witnesses such as teachers, 
daycare providers and doctors would 
also assist the parties in moving for
ward to settlement. In the event settle
ment is not reached, it remains the 
duty of child counsel to make sure the 
witnesses have been subpoenaed to 
appear and provide live testimony. 
Such testimony, however, will then 
not come as a surprise to the parent. 

Ethical Considerations 
Standard 3 addresses Ethics and 
Confidentiality. It creates conflicts of 
its own. For example, Standard 3.1 
states that attorneys appointed as 
Child Advocates and Child's Privi
lege Attorneys are bound by the 
Maryland Rules of Professional 
Responsibility "in all matters." Stan
dard 2.1.3 provides that a Child 

Advocate can be appointed to also 
serve as a Child's Privilege Attorney. 
What happens if the child, who has 
considered judgment, insists that the 
mental health privilege be waived, 
but the Child Advocate doesn't 
believe the privilege should be 
waived? Must the advocate follow 
the directive of the client regardless? 

And a similar conflict exists for the 
Best Interest Attorney with a dual 
appointment as Child Privilege Attor
ney. The Best Interest Attorney is per
mitted to discuss "otherwise 
privileged information" under Stan
dard 3.3, but the Child's Privilege 
Attorney is bound by the Maryland 
Rules of Professional Responsibility 
"in all matters" under Standard 3.2. So 
if the therapist discloses to child coun
sel something the child said that is 
privileged, it appears that confiden
tiality applies under Standard 3.2. But 
if the child discloses the same infor
mation directly to the attorney, there 
is no privilege under Standard 
3 .3.Where does that leave the Best 
Interest Attorney? 

Training, Qualifications and 
Compensation 
Standards 4, 5 and 6 address issues 
that in the past have affected the com
petency and quality of those serving 
as child counsel. Standard 4 provides 
for some minimal training, primarily 
in non-legal areas. Standard 5 sets out 
qualifications and Standard 6 recom
mends that courts develop uniform 
compensation structures, ensure effec
tive child counsel regardless of the 
parties' economic status and ensure 
that child counsel are "compensated 
adequately." While these are wonder
ful goals, they are only aspirational . 
No provisions for funding are 
attached to this Standard. 



Appointment of Counsel 
The final Standard should probably 

be consulted first. Standard 7 

addresses when to appoint child 

counsel, preferably "as soon as prac

ticable." Factors for appropriate 

appointment include high conflict 

cases, cases where allegations of 

influence, manipulation, abuse or 

neglect exist, when there is a special 

needs child or a child of a family 

experiencing alcohol, substance 

abuse or family violence, relocation 

cases and "and other factor that the 

court considers important." 

Appointment Orders are referred to 

in Standard 7.2, and a model order 

has been developed to accompany 

the Standards. 

Immunity and Fox v. Wills

One of the topics not covered by the 

Standards is child counsel's immunity 

from legal malpractice suits. On Janu

ary 18, 2006, the Court of Appeals 

issues its opinion in the case of Fox v. 

Wills, supra, which disposes of this 

issue but leaves child counsel in a 

quandary. 

In Fox, the allegations were, inter 

alia, that Mr. Wills, the Guardian Ad 

Litem, was negligent in his represen

tation and that he abdicated his 

responsibilities to his client and advo

cated on behalf of the other parent. 

Wills filed a Motion to Dismiss the 

Complaint and raised the defense of 

immunity. The motion was granted. 

Slip Op. at 3. Although the Court of 

Special Appeals had affirmed the trial 

court's ruling, Fox v. Wills, 151 Md. 

App. 31, 822 A.2d 1289 (2003), the 

Court of Appeals has now ruled that 

an attorney appointed pursuant to 1-

202 of the Family law Article has no 

immunity from a tort action brought 

by a parent on behalf of the child/ for

mer client. 

• 

The Court of Appeals' decision 

turns iµ large part on the Court's view 

of Section 1-202 , i.e., the "only statu

tory function of such counsel is to rep

resent the minor child." Slip Op. at 15. 

While acknowledging that several let

ters in the Bill File relating to the orig

inal enactment of Section 1-202 refer 

to the importance of protecting a 

child's best interests, the Court of 

Appeals does not appear to embrace 

the idea of a Best Interest Attorney. 

This conflict between the Standards 

and the recent opinion in Fox v. Wills 

creates an ethical and financial dilem

ma for counsel appointed to represent 

children. While this work is some of 

the most fulfilling work a family law 

practitioner can perform, the decision 

in Fox v. Wills undermines child coun

sel's ability to advocate in any man

ner other than strictly as directed by 

A Valued Advisor to 

the client. To do otherwise invites a 

malpractice claim. 

Child counsel are typically dedicat

ed practitioners willing to use their 

experience, training and expertise to 

assist children, with little, or minimal, 

pay for services rendered. The deci

sion in Fox v. Wills unfortunately 

places child counsel in such a precari

ous position that counsel may have to 

withdraw from pending cases and/ or 

refuse to take additional cases, unless 

and until the Legislature acts to pro

tect these advocates from the constant 

threat of a malpractice action brought 

by a dissatisfied parent, allegedly on 

behalf of a former child client. 

Ms. Trader may be reached at 

btrader@thatsmylawyer.net. 
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By Janet Stidman Eveleth 



T 
he rate of legal illiteracy runs 
high in this nation, fueled by a 
lack of public understanding of 

the law, media misperceptions and an 
absence of law education curriculum 
in public schools. The average Ameri
can citizen knows little about our 
country's legal system . In Maryland, 
however, thousands of citizens have a 
better understanding and greater 
appreciation of our legal system 
because of the Maryland State Bar 
Association. The key to MSBA' s suc
cess: teaching children about the law. 

Janet Stidman Eveleth is the Director of Communications for the Maryland Bar Association and 
the Editor of the Maryland Bar Journal. 
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In today's increasingly complex, law
oriented society, it is vital that citizens 
understand the law and the basic 
functions of our legal system. Ameri
cans need to appreciate the impor
tance of our rule of law and our 
democracy to understand their role, 
duties and rights as American citi
zens. Knowledge and understanding 
about the law deepens one's apprecia
tion and respect for our justice system. 

But, most Americans do not under
stand the workings of our justice sys
tem. According to a 2005 American 
Bar Association public education sur
vey, 22 percent of a diverse represen
tation of citizens polled "think our 
three branches of government are 
Democratic, Republican and Indepen
dent and 16 percent believe they are 
local, state and federal government." 
In a similar ABA poll in 1999, 65 per
cent did not know a criminal defen
dant is innocent until proven guilty, 
one of our fundamental tenets. 

So why are Americans not learning 
about the law? At one time, the school 
system was the primary source for the 
fundamentals of law education 
through civics and social studies 
courses. But, over the years, law edu
cation has virtually disappeared from 
school curriculum. Therefore, the 
media is now playing a dominant and 
influential role in shaping the public's 
perception of our legal system, along 
with television's distorted version of 
legal "reality" shows and dramatic 
thrillers. This is society's modern day 
"law education resource." 

However, this is not the case in 
Maryland where several generations 
of citizens have had "an edge." They 
have been educated about the law by 
1000s of volunteer lawyers and judges 
as part of MSBA's Citizenship Law
Related Education Program in Mary
land Schools (CLREP). This valuable 
legal literacy program counters the 
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media's depiction of justice in action 
and supplements the limited informa� 
tion a_vailable in the school system, 
teaching children about the "real" 
legal system. 

In 1975, MSBA created the Citizen
ship Law-Related Education Program 
in Maryland Schools (CLREP) to train 
teachers in law-related education so 
they, in turn, could educate Maryland 
children about the law. Three decades 
later, CLREP has blossomed into a com
prehensive law education resource 
educating over 12,000 Maryland teach
ers and over two million young people 
about our system of justice. Every year, 
thousands of MSBA volunteer attor
neys and judges generously give 
20,000+ hours of their time to help 
young people by fostering law-related 
education in the state's schools. 

In a recent Maryland Bar Journal

interview, Ellery M. Miller, Jr., who 
has served as CLREP's Executive 
Director since 1982, shared his views 
on the importance, necessity and 
value of law-related education in 
today's schools, and in society as a 
whole. He also delves into what 
young people learn in these programs 
and how it helps them in their adult 
lives. These educational offerings 
have given many future adults insight 
into our legal system and their role as 
responsible citizens. 

CLREP - Bridging the Gap 
When legal illiteracy evolved as a 
problem in the 1970s, Maryland attor
neys, judges, police officers and edu
cators determined state schools lacked 
an adequate focus on the law and its 
impact on the daily lives of citizens. 
To address legal illiteracy, MSBA cre
ated CLREP to bridge the gap and 
promote law-related education and 
citizenship in public and private 
schools by teaching children and 
teachers about the law. 

In 1975, CLREP was launched with 
an initial U. S. Department of Justice 
Law Enforcement Assistance Adminis
tration grant and funding from MSBA 
and eventually the Maryland State 
Department of Education. Essentially, 
its thrust was to bring the "law to life 
for students and help prepare them for 
positive, productive citizenship." 

"We started with teacher training 
and curriculum development," recalls 
Miller. The primary focus was train
ing to increase teacher knowledge, 
skills and competency in law-related 
instruction. "We trained the teachers 
to teach the children." 

MSBA embraced children as the 
optimal audience because they are in 
their formative years, learning rule
making, fairness, right and wrong and 
the consequences of their actions. Chil
dren are at the right age to shape future 
mores, attitudes and perspectives, like 
respect for the law. School age is a good 
time to teach young people about the 
legal system and show them how to 
become proactive citizens who volun
tarily comply with the law. 

CLREP - Teaching Children 
about the Law 
CLREP was originally created as a 
supplement to existing law-related 
curriculum in the schools. But over 
the last three decades, law-related cur
riculum has diminished in schools, 
and once graduation tests were intro
duced in the 90s, it sharply declined. 
Ironically, today children need basic 
law education more than eve1� yet it 
has virtually disappeared in the 
schools. Thus, CLREP has become the 
primary law-related education 
resource for children in Maryland. 

"Schools are now focused on grad
uations tests," reports Miller, "so, at 
the secondary level, the curriculum 
is more and more driven by these 
tests. Some schools used to offer fair-
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ly sophisticated law-related electives, 

like constitutional law and Maryland 

government, but these have been 

discontinued." 

"Schools now look at what law

related education is offered as a form 

and function of government, and 

focus primarily on the federal sys

tem," Miller explains. But little to no 

teacher training is offered. "Elemen

tary educators are given a lot of 

methodology classes," he explains, 

"and secondary educators are given a 

lot of training in their subject area, 

whether it is math, history or English. 

Then they are assigned to a school and 

may teach American government but 

have had little or no instruction." 

So, more and more, the responsibil

ity of educating young people about 

the law falls on CLREP. "The reality in 

2006 is that without additional 

resources and outside support pro

grams like CLREP, schools are ill

equipped to educate young people 

about the functions of our legal sys

tem and how our law impacts them," 

states Miller. "Resources like CLREP 

are vital so young people can acquire 

basic knowledge in the law. It is a 

bridge between judges and attorneys 

and schools so young people can have 

a meaningful dialogue." 

P lus, CLREP goes way beyond the 

basics of law education. "We educate 

young people on how the law 

impacts their daily lives as citizens. 

"Having people understand how a 

bill becomes a law is only one 

aspect," contends Miller. "Under

standing how that bill affects them, 

in terms of zoning, a contract or even 

in the context of a crime, is some

thing our schools have never cov

ered, but it is critical for our kids to 

understand. These future adults will 

be consumers of the civil and crimi

nal justice system, yet they have little 

or no understanding of it." 
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CLREP Resources 
For the last 30 years, CLREP has 

brought the law to life for children. It 

promotes law-related education in the 

schools by developing programs, 

school curriculum and materials for 

teachers to use with their students. 

CLREP tailors its curriculum to per

sonalize the law through "hands-on" 

experiences and shows children how 

the rule of law plays an integral role in 

their lives. 

CLREP offers a number of direct 

service programs where volunteer 

attorneys and judges interface and 

work with young people and trains 

teachers who subsequently share 

their knowledge with students 

throughout their teaching careers. In 

1975, teacher training and curriculum 

development became CLREP's first 

project. "Our initial charge was to 

increase teacher knowledge, skills 

and competency in law-related 

instruction," Miller remembers. 

"We trained teachers to reach the 

students and developed and distrib

uted relevant curriculum material." 

CLREP initially sponsored regional 

training conferences, summer insti

tutes and in-service days to give 

teachers substantive legal knowledge. 

"We also offered interactive, experien

tial methods so students could ana

lyze the information and understand 

the legal concepts being presented." 

Over the years, CLREP has contin

ued to build on teacher knowledge 

and experience. "Traditionally, social 

studies teachers have students read 

textual material and answer ques

tions and I think one of the most 

important aspects of law-related 

education are the methodologies," 

states Miller. "So, we try to give 

teachers an understanding of the 

concepts and the methodologies. In 

this way, they are more interactive, 

engage the kids in critical thinking 

and make them the center of the 

learning process" 

In addition to an interactive teach

ing process, CLREP engages young 

people in many structured programs 

that are both educational and enter

taining. It offers everything from the 

Mock Trial Competition, the Law Links 

student/law firm summer internship, 

Teen Court, Peer Mediation, Conflict 

Resolution and mentor programs to 

training institutes, publications, soft

ware and resource materials. This com

prehensive effort is made possible by 

thousands of CLREP volunteers with 

support from MSBA's Law-Related 

Education Committee, chaired by the 

Honorable Diane 0. Leasure. 

High School Statewide 
Mock Trial Competition 
In 1984, MSBA unveiled the High 

School Mock Trial Competition to 

engage teachers, lawyers, educators 

and kids. Every fall, teams of high 

school students in most counties in 

the state begin preparing with their 

respective teacher and volunteer 

lawyer coaches. The student teams 

enact a mock trial focusing on a timely 

teen issue while a volunteer judge 

deliberates. 

The competitions begin in each 

county, where most teams compete as 

both prosecution/ plaintiff and 

defense, at least four times in local 

matches. The trials are held in both dis

trict or circuit courtrooms. The winners 

then compete in regional matches. The 

top four teams go to Annapolis for the 

semi-finals, then the final two teams 

advance to the state championship in 

the Courts of Appeals. Overall, 600+ 

enactments of the mock trial are con

vened during the competition. 

The success of the Mock Trial pro

gram is heavily dependent on the vol

unteer attorneys and judges who 

coach the teams and score the 



competitions at the local, regional, 

semi-final and final levels. "We start

ed with five schools; today, 135 high 

schools, 2,000+ students and 450+ 

lawyers and judges, participate annu

ally." Over the years, 33,000+ students 

and 5,000+ parents and members of 

the community have been involved in 

MSBA' s Mock Trials. 

This is a valuable learning experi

ence that helps students understand 

the law, court procedures, the legal 

system and substantive legal issues 

while they are mentored by a lawyer 

who is teaching them the intricacies of 

trial procedure. In the broader sense, 

they gain a greater understanding of 

the issues that pertain to their lives. 

As an example, Miller cites the 

2005 mock trial, which addressed 

teenage drunk driving with a vehic

ular manslaughter charge. "They 

learned about the implications of 

driving and getting involved in a 

wreck as well as the implications of 

alcohol; to me this is much better to 

do in a·classroom than in an emer

gency room or courtroom," he 

declares. In the past, mock trials 

have tackled such timely issues as 

fetal alcohol syndrome, ecstasy, drug 

possession, drug and locker searches 

and inappropriate computer usage." 

"Plus, they learn why we use an 

adversarial system of justice and why 

attorneys object in court," Miller 

explains. "Mock trials show kids how 

to phrase questions. They are learning 

while getting a tremendous education 

in critical thinking and critical analy

sis." It also increases young people's 

proficiency in such basic life skills as 

listening, speaking, reading and rea

soning and overall, heightens their 

appreciation for the law. 

Teen Court 

In 1999 CLREP introduced Teen 

Court, a voluntary alternative to the 
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juvenile justice system, in Baltimore 

City. Through Teen Court, young, non

violent first and second time offenders 

between the ages of eleven and four

teen are diverted from the juvenile jus

tice system and instead face a court of 

their teen peers. The program focuses 

on self-accountability, community 

involvement and positive peer influ

ence and advocates for the youth who 

have made poor decisions. 

"Teen Court teaches them respect 

for the law," stress Miller. "An over

whelming number of kids are com

mitting juvenile acts in Baltimore City. 

Quite often there is little accountabili

ty, so kids think they can break the 

law with little consequence. They con

tinue to engage in escalating behavior 

until they commit a serious offense or 

become an adult." 

"Teen Court focuses on holding 

these offenders responsible for their 

behavior and if they successfully com

plete it, their record for the arrest is 

not registered with the Department of 

Juvenile Services," declares Miller. 

"So we are trying to show them that 

by abiding by the law, they can be 

more successful." 

"We train youth volunteers to 

serve as jurors, clerks, attorneys, 

bailiffs," states Miller. "Teen Court 

has a tremendous preventative effect 

on youth volunteers too because 

they ask the offenders insightful 

questions like 'why did you do that? 

Did you think about the implications 

of what you were doing?' I think 

they learn about appropriate and 

inappropriate behavior from the 

offenders," Miller emphasizes. 

Since its inception, 400+ youth 

offenders have been diverted from the 

juvenile justice system and many have 

been "re-united" with the legal sys

tem in a positive way. It has now 

trained over 500+ students to volun

teer as bailiffs, clerks, jurors and attar-
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neys during the Teen Court sessions. 

"In addition, roughly 25 percent of the 

offend_ers become youth volunteers 

once they complete their disposition." 

Volunteer attorneys work with the 

young people every week, serving as 

youth coaches and as judges for Teen 

Court session. They also mentor the 

offenders and youth volunteers and 

generally interact with them teaching 

them about the legal system. 

Law Links Law Firm/Student 
Summer Internship 
In 1994, MSBA launched Law Links, 

a unique law firm/high school stu

dent summer internship where high 

school students work as interns in 

local law firms and law-related agen

cies and are paid for seven weeks of 

summer employment . The law firms 

and agencies give the students time 

off with pay every week to attend the 

educational component of the intern

ship. In this way, Law Links student 

interns are able to engage in a com

prehensive educational and profes

sional experience. 

In addition to the paid employ

ment aspect of the internship, stu

dents attend the Law and Leadership 

Institute presented by CLREP's staff. 

This educational component of the 

internship focuses on everything 

from workplace issues, career goals 

and cultural diversity to communi

cation skills and business etiquette. 

Collectively, Law Links prepares 

young people for college and the 

professional business world, helping 

them hone professional skills for 

their future careers. Through this 

educational program, young people 

learn about the professional world, 

the legal system, law office opera

tions and personal interaction 

through their work experience, law

related activities and the Institute . 

"They gain an understanding about 

what goes on in a law firm or law

related agency and the courts and 

observe what lawyers and support 

staff really do," states Miller, "and they 

learn to be responsible employees." 

Peer Conflict Mediation 
In 1992, CLREP initiated the Peer 

Mediation, Conflict Resolution, Anger 

Management and Advanced Conflict 

Resolution programs. The goal of 

these is to minimize student conflict. 

Essentially, students act as mediators 

in the resolution of conflicts between 

their own classmates, often avoiding 

serious discipline problems and possi

ble suspension from school. 

With the support of teachers and 

volunteer attorneys, trained· student 

mediators, working in pairs, help facil

itate disputes between students at 

school mediation centers. "They don't 

recommend solutions to the problem," 

clarifies Miller, "but encourage the stu

dents to work out their own solution." 

Mediation teaches young people 

conflict mediation skills to carry with 

them in life. "We teach them to resolve 

the underlying issues that surround 

conflict," continues Miller. "Peer Medi

ation really goes back to respect for the 

law and respect for what is fair. We try 

to get youth to focus on how to get 

along and interact successfully rather 

than be in conflict over something." 

"The key to the success of school 

mediation is an increased feeling that 

students can make a difference and 

can control conflict and confronta

tion," stresses Miller. The attorneys 

also serve as mentors and teach stu

dents about the rule of law. 

Accomplishments 
Today, thousands of Maryland citi

zens have learned about the law and 

our legal system through the efforts of 

CLREP and its thousands of volunteer 

attorneys and judges. It has affected 



over 2 million students, trained over 

12,000 teachers and supported over 

40,000 young people through its direct 

service programs. They have a greater 

appreciation of their rights as citizens, 

the law and our constitutional form of 

government. 

Law-related education has "kept 

kids in school who never stayed in 

school before," boasts Miller, "and 

had a tremendous impact on immi

grants who enter this country with lit

tle understanding of our legal 

system." CLREP activities also con

tribute to a drop in school disciplinary 

problems, as kids become engaged in 

the process of learning." 

In addition to acquu-ing basic knowl

edge about the law, young people also 

learn how the law affects their daily 

lives. Law-related education teaches 

them respect for our rule of law and 

underscores the importance of comply

ing with it. Ultimately, it produces 

more knowledgeable adults, more 

engaged citizens and better informed 

consumers of the legal system. 

"The children and adult volunteers 

who participate in CLREP acquire a 

deeper appreciation and respect for 

our rule of law and the role of attor

neys and judges," states Miller. 

CLREP also promotes a positive per

ception of the legal profession and 

advances the public's respect, trust 

and confidence in our legal system. In 

a broader sense, it teaches future citi

zens to live and work together as a 

society in a structured environment. 

Conclusion 

Public understanding of the law is 

not only critical to the legal literacy 

of our population, but the future of 

our democracy. It must be cultivated 

in children as they develop into 

knowledgeable, law-abiding adults. 

Law-related education builds a foun

dation of knowledge about our jus

tice system, teaches young people 

about this country's legal traditions 

and underscores the value of our 

rule of law. It promotes a better 

understanding of the law, which 

advances respect, trust and confi

dence in our legal system. 
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Y
ou haven't seen your client since the divorce 
merits hearing. You thought the silence had 
something to do with that balance due the firm, 

but eventuqlly that was resolved. True, he wasn't happy 
that the ex- prevailed on primary physical custody of 
the kids, but the Judge put in place a nice visitation 
schedule. Besides, the ex- hasn't returned to Court to 
increase child support. The Judge had included in his 
Order the requirement under Family Law Article 9-106, 
Annotated Code of Maryland, that the ex- provide your 
client advance written notice of at least 45 days of her 
intent to relocate the kid's permanent residence, and he

had the notice in hand. 

By Walter A. Herbert, Jr., and Irwin A. Goldberg 



Mr. Herbert practices family law in Upper Marlboro, Maryland and Mr. Goldberg practices family law 
in Washington, D.C. and Upper Marlboro, Maryland. 



The ex- was moving to Connecticut in 
45 days. And taking the kids with her; 
she offered to work out a new visita
tion schedule before they left, but 
leaving they were. 

According to one source, over 1.5 
million households nationally move 
each month. This statistic becomes 
significant when the household in 
question contains a minor child sub
ject to a custody/ visitation order, and 
often gives rise to "Child Relocation 
Litigation", or the "move away case." 
This article will examine the current 
state of Maryland law, with a brief 
look at the approach of selected sister 
states, and provide a cornucopia of 
practice tips to assist the practitioner act
ing to prevent such a move, or defend
ing your client's proposed move. 

The Law 

In the early 1990's the law in Mary
land changed drastically with respect 
to a parent's ability to relocate with 
minor children. Prior thereto, "the 
trial Court was not required to con
duct a full evaluation of the best inter
ests of the child absent a showing that 
there would be an adverse effect on 
the child." Jordan v. Jordan, 50 
Md.App. at 443, 439 A.2d 26 (1982). It 
was up to the parent seeking a change 
in custody as a result of the relocation 
to demonstrate the specific harm that 
would result to the child. The deci
sions of the early 1990' s placed the 
emphasis of a Court's analysis on the 
"best interests of the minor children." 
The following constitutes a review of 
the pertinent cases,: including the 
basic profile and facts of each: 

(1) In the case of Domingues v.

Johnson , 323 Md. 486, 593 A.2d 113 
(1991), which was decided by the 
Court of Appeals on August 21, 1991, 
the parties had entered into a Separa
tion Agreement in 1985 when their 
children were ages three and one. It 
provided for joint custody and where 
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children would reside primarily with 
the mother but would be with the 
father from Tuesday evening until 
Wedne.sday evening each week and 
Friday evening to Sunday evening 
alternate weekends. 

The mother married a military offi
cer in 1988 who was to serve in the 
State of Texas and it was acknowl
edged that the father had exercised 
routinely the visitation he had been 
awarded. The mother filed a Motion 
to Modify before the actual move 
occurred. The Court of Appeals 
remanded this case to the trial Court 
for further proceedings based upon 
the determination that the applicable 
standard should be "the best interests 
of the minor children." 

(2) In the case of Goldmeier v. Lep

selter, 89 Md.App. 301, 598 A.2d 482 
(1991), which was decided by the 
Court of Special Appeals on Novem
ber 26, 1991, the two children were 
ages seven and four when the parties 
entered into a Separation Agreement 
which provided for joint custody with 
the Wife to be the primary physical 
custodian. The Agreement was incor
porated into the Judgment of 
Absolute Divorce in 1988 and it also 
granted the Husband visitation three 
weekends per month and visitation 
every Wednesday evening. 

Two years later the mother's new 
husband had received a job offer in 
the State of Texas and the mother had 
notified the father of her proposed 
move there with the minor children. 
The father responded by filing for an 
injunction and requested a change of 
custody. The trial Court had ruled in 
favor of the mother but the Court of 
Special Appeals remanded the case 
in light of the decision in Domingues

v. Johnson.

(3) In the case of Braun v. Headley,

131 Md.App 588,750 A.2d 624 (2000), 
which was decided by the Court of 
Special Appeals on April 26, 2000, one 

(1) very young female child was
involved. Custody had been award
ed to the mother and the father had
been granted alternate weekend visi
tation. Approximately four (4) years
later the mother moved to the State
of Arizona and filed to modify the
father 's visitation in Maryland the
same day. The father filed a Counter
Complaint for Custody which ulti
mately proved successful in the trial
Court. The Court again indicated
that the father had been actively
involved in the child's life and had
been exercising the visitation rights
he had been granted.

A review of these three significant 
cases shows a pattern of similar cus
tody and visitation arrangements. 
The fact patterns surrounding the 
relocations also appear strikingly sim
ilar and the fact that the fathers' in all 
three cases actually exercised signifi
cant visitation prior to the attempted 
or actual relocations is emphasized 
by each of the trial Courts. 

The Appellate Court found in all 
these cases that relocating from Mary
land would disrupt substantial and 
meaningful contact with the parent 
being left behind. The Appellate 
Court also mentioned that each father 
had extended family members who 
had also established meaningful rela
tionships with the children. The Court 
of Appeals in Domingues v. Johnson

actually stated as follows: 
"The view that a Court takes 

toward relocation may reflect an 
underlying philosophy of whether 
the interest of the child is best served 
by the certainty and stability of a pri
mary caretaker, or by ensuring signifi
cant day-to-day contact with both 
parents. Certainly, the relationship 
that exists between parents and the 
child before relocation is of critical 
importance. If one parent has become 
the primary caretake1� and the other 
parent has become an occasional or 
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infrequent visitor, evidencing little 
interest in day-to-day contact with 
the child, the adverse effects of a 
move by the custodial parent will be 
diminished. 

On the other hand, where both par
ents are interested, and are actively 
involved with the life of the child on a 
continuing basis, a move of any sub
stantial distance may upset a very 
desirable environment, and may not 
be in the best interest of the child. 
Professor Raines suggests that "in 
light of current psychological 
research, moving children away from 
one parent, after a successful joint 
custody arrangement has been insti
tuted, is rarely in a child's best inter
est." "Raines, supra, 24 J.Fam.L. at 
630. Justice Fuchsberg, writing for the

Court of Appeals of New York in
Weiss v. Weiss, 52 N.Y.2d 170, 436
N.Y.S.2d 862,865,418 N.E.2d 377,380
(1981), stated:

How valuable the mature guiding 
hand and love a second parent may 
be to a child is taught by life itself. 
This is surely so when the parent
child relationship is carefully nur
tured by a regular, frequent and 
welcomed visitation as here ...... . 

In the present case, there was evi
dence that the father had a very close 
relationship and strong bonds with 
the children. Although the father did 
not have equal physical custody, he 
did have, and regularly exercised, 
extensive rights of visitation. As a 
result, the children spent substantial 
periods of time with each parent. The 
close relatives of the children, mater
nal and paternal, with whom the chil
dren had enjoyed close contact, reside 
in this area. Additionally, there was 
evidence that the attitude and con
duct of the mother and her husband 
were likely to exacerbate the adverse 
effects of a physical separation of the 
children from their father, to the detri
ment of the children." 
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The above analysis raises interest
ing questions for the practitioner to 
ponder in this area of the law. For 
example, what would the decision be 
if the original Agreement or Court 
Order had granted the relocating par
ent sole custody of the children and 
little, if any, visitation for the other 
parent? What difference might it 
make if the other parent had been 
awarded substantial visitation rights 
but had not actually exercised them 
prior to the relocation? 

It does seem safe to say that the pres
ent "best interests" standard would be 
applied and the less likely it would be 
that the relocating parent would lose 
custody if they had been awarded sole 
custody originally and the other parent 
had not been visiting on a regular basis. 
The actual outcome will likely continue 
to be decided by the specific facts on a 
case by case basis. 

It is difficult to obtain, from this 
review of Maryland case law, a clear 
understanding of what each side 
must do to prevail in a relocation case. 
We can always look to our extensive 
case law which has defined "Best 
Interests of the Child" for a list of the 
critical factors which the Court will 
utilize in reaching a decision, but this 
ignores the special characteristics of 
the relocation case. Simply put, the 
relocation case requires an examina
tion of each party's conduct and 
motives not contemplated in the line 
of "Best Interests" decisions. 

A number of other states, including 
Louisiana and Kansas, provide statu
tory guidance to both Bench and Bar 
by listing the factors to be considered 
by the trial Judge in reaching a deci
sion. For example, the Child Custody 
Act of 1970, of the state of Michigan, 
provides in pertinent part: 

722.31 Legal residence change 

of child whose parental custody 

governed 

Sec.11. 

by court order. 

(4) Before permitting a legal residence
change otherwise restricted by sub
section (1), the court shall consider
each of the following factors, with the
child as the primary focus in the
court's deliberations:

(a) Whether the legal residence
change has the capacity to improve 
the quality of life for both the child 
and the relocating parent. 

(b) The degree to which each parent
has complied with, and utilized his or 
her time under, a court order govern
ing parenting time with the child, and 
whether the parent's plan to change 
the child's legal residence is inspired 
by that parent's desire to defeat or 
frustrate the parenting time schedule. 

(c) The degree to which the court is
satisfied that, if the court permits the 
legal residence change, it is possible 
to order a modification of the parent
ing time schedule and other arrange
ments governing the child's schedule 
in a manner that can provide an ade
quate basis for preserving and foster
ing the parental relationship between 
the child and each parent; and 
whether each parent is likely to com
ply with the modification. 

(d) The extent to which the parent
opposing the legal residence change is 
motivated by a desire to secure a 
financial advantage with respect to a 
support obligation. 

(e) Domestic violence, regardless of
whether the violence was directed 
against or witnessed by the child. 

(5) Each order determining or mod
ifying custody or parenting time of a 
child shall include a provision stating 
the parent's agreement as to how a 
change in either of the child's legal 
residences will be handled. If such a 
provision is included in the order and 
a child's legal residence change is 
done in compliance with that provi
sion, this section does not apply. If the 
parents do not agree on such a provi
sion, the court shall include in the 



order the following provision: "A par

ent whose custody or parenting time 

of a child is governed by this order 

shall not change the legal residence of 

the child except in compliance with 

section 11 of the "Child Custody Act 

of 1970", 1970 PA 91, MCL 722.31." 

Thus, counsel preparing for a relo

cation trial in Michigan are aware in 

advance that they must be prepared 

to put on evidence regarding the antici

pated quality of life for the moving 

party and the child, the extent to which 

each party has exercised visitation, each 

party's motive and how the relationship 

between the parent opposing the move 

and the child can be maintained. While 

not required in Maryland at this time, 

the authors suggest that your case in 

chief should address these issues. 

Practice Tips 
a. With reference to the client in para

graph one of this article, an initial step

I 

will be an honest and frank discussion 

with your client. Determine your ini

tial course of action: file for your 

injmktive relief to temporarily halt 

the move, then determine if you will 

file for a permanent injunction as well 

as for modification of custody. Insure 

that your client understands the rami

fications of relocation litigation: since 

Maryland treats relocation as a 

change in circumstance, your client 

could conceivably obtain primary 

physical custody of the child: is he 

ready to assume primary custody if 

successful? 

This is a serious question, a corol

lary of "Be careful what you ask fo1� 

you might get it." Remember that a 

Court may halt the relocation of the 

child without modifying physical cus

tody. Relocation cases are very fact

centric, therefore a thorough 

knowledge of the parenting history of 

the parties is critical. Review all prior 

Parenting Plans, pendente lite Orders 

and final Orders and determine if 

each party has met the obligations 

articulated therein. 

b. Discuss the current state of the

relationship between your client and 

the child: your strategy will depend to 

some extent upon the nature of the 

relationship established by your client 

and the child following the award of 

custody. If your client has been a 

steady and actively involved parent 

so much the better, as you will have 

evidence of a relationship to be cher

ished and preserved. If, on the other 

hand, your client has blown off many 

scheduled visitations then you as 

counsel should explore your client's 

motivations in opposing the move. 

Does your client participate in the 

child's life? Does your client go to 

Scout meetings, dance recitals, soccer 

games? Has the child developed a 

relationship with a step-parent: in a 
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recent case one of the authors repre
sented a non-custodial parent seek
ing to block the relocation of his 12 
year-old daughter, and the step
mother provided critical testimony 
not only regarding the father's 
involvement in the child's life, but 
the interests that she and her step
daughter had developed, including 
baking, sewing and fashion, and art. 
Don't forget extended family: does 
the child have a significant relation
ship with grandparents, aunts, 
uncles and cousins, and how will the 
move impact the ability of the grand
parents, et al, to maintain a relation
ship with the child? 

You must thoroughly examine the 
state of the child's relationship with 
the custodial parent. How does the 
custodial parent participate in the 
child's life? What is the child's quali
ty of life, not only academically but 
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socially? Does the child have behav
ior problems, and can these prob
lems �e solved with a change of 
residence, or will an improvement in 
these areas only occur with a change 
of custodial parent? 

If your client's litigation budget 
allows you might wish to utilize the 
services of a custody evaluator to 
assess the impact of the anticipated 
move on the child. An honest and 
critical look at the individual chil
dren at issue is essential. All children 
are not created equal: some handle 
change better than others, and the 
initial family dissolution was proba
bly the biggest change in the child's 
life thus far. Has the child settled 
into school and achieved acceptable 
grades? How has socialization pro
ceeded? Consider the ages of the 
children: teenagers loathe, well, 
everything, but certainly a move 

away from friends, teammates 
and/ or fellow youth offenders will 
exacerbate this naturally difficult 
stage of life. 

d. Defending the Right to Relocate: 
Motive is always an issue in relo

cation cases. Is your client moving to 
be closer to extended family? Is your 
client moving for employment rea
sons? If so, you must be prepared to 
show that local employment oppor
tunities pale in comparison with the 
new community. In fact, counsel 
must be prepared to paint a picture 
for the Court of the entire communi
ty: have your client provide photo
graphs of the new home, parks, 
swimming pools and any other 
venue that the child will regularly 
utilize to show that the move will 
benefit the child. 

Do an on-line search of the new 
school district and the particular 
schools which the child will attend: 
most states, including Maryland and 
Virginia, now provide this data on
line in an effort to tout the quality of 
their education systems. A child's 
education matters to Judges, and your 
case in chief should emphasize the 
benefits of the new school. 

Should the relocating party file for 
modification? Assume that the Court 
has included the 45 day notice require
ment in your prior Order: if the parties 
are unable to negotiate a new visitation 
schedule the authors believe that the 
relocating party should file for a modi
fication of the visitation schedule. 
There is little or no tactical advantage 
to waiting for the non-custodial parent 
to file; if you have been unsuccessful in 
negotiating a revised visitation sched
ule it is unlikely that the non-custodial 
party will simply allow your client to 
leave without court intervention, and 
filing for a modification signals to the 
Court your client's desire to safeguard 
the child's relationship with the non
custodial parent. 



Have a plan for maintaining 
the relationship of the 
non-custodial parent and 
the child. 
This may be the single most impor

tant element of your case and the 

authors cannot emphasize this point 

too strongly. We live in an age of con

stant ar1d frankly bewildering tech

nological change, but we can and 

should use these changes to our 

advantage. Instant messaging, e

mail, text messaging, video confer

encing and Web pages with 

passwords are but a few of the tools 

now available to maintain communi

cation. A number of Courts have 

embraced "Virtual Visitation" as a 

means of maintaining a connection 

between a child and non-custodial 

parent separated by distance. 

With "VV", each party has a Web 

camera placed on their computer 

monitor which allows the parties to 

view one another as they speak. A 

number of service providers now offer 

assistance in establishing "Virtual Vis

itation", such as InternetVisitation.Org 

("Not a substitute for in-person con

tact, but better than the telephone!"). 

It should go without saying that, 

budget permiting, a qualified technol

ogy consultant should be a part of 

your trial preparations. 

Relocation cases are emotional 

and difficult for all concerned: if the 

decision must be left to the Court 

there will be a clear winner and a 

clear loser. Knowledge of the law 

coupled with a knowledge of tech

nology will assist the careful practi

tioner in achieving his client's aims. 

Mr. Herbert may be reached at Herbert

law@worldnet.att.net. 

Mr. Goldberg may be reached at 

InvinGoldberglaw@aol.com. 
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Child Foster Care, Guardianship of a 

Minor, Adoption and Child(ren) In 

Need of Assistance (CINA) proceed

ings are all governed by statutes. 

There is limited statutory law on the 

award of access between a biological 

parent and a third party. For exam

ple, Section 9-102 of the Maryland 

Family Law Article provides for the 

award of reasonable access between 

a minor child and a grandparent, if 

the court finds it to be in the best 

interests of the child. 

Although the Court of Special 

Appeals has engaged in defining the 

constitutionality of the application of 

this statute, the Court has resisted 

facial challenges to the statute's con

stitutionality. Herrick v. Wain, 154 Md. 

App. 222, 236 (2003); Brice v. Brice, 133 

Md. App. 302 (2000). Based upon a 

series of recent cases that have 

expanded the right of access with 

minor children, one might infer that 

the right of access with a minor child 

has been expanded. 

For example, recent cases have per

mitted visitation in situations involv

ing gay and lesbian couples, Boswell v. 

Boswell, 118 Md. 1 (1997); in which a 

parent has HIV, North v. North, 102 Md. 

App. 1 (1994) and in which it is subse

quently determined that one of the 

parents is not the biological parent of 

the child, Evans v. Evans, 302 Md. 334 

(1985). Whether the perceived expan

sion of access rights extends to custody 

rights between a biological parent and 

a third party is the topic of this Article. 

Standard of Review 

When a third party custody case 

comes before the appellate courts, the 

standard of review is governed by 

Maryland Rule 8-131 (c) (2005), 

review of actions tried without a jury. 

The appellate court must review both 

the law and the evidence from the 

trial court. The law is reviewed on a 

de nova basis and the appellate court 
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will not set aside the judgment of the 

trial court unless clearly erroneous. 

The Court of Appeals noted in Davis 

v. Davis, 280. Md. 119, 125-26 (1977)

that a reviewing court would disturb

a custody decision by a trial court

only if there had been a clear abuse of

discretion.

The Common Law 

In Ross v. Hoffman, 280 Md. 172, 178 

(1977), the Court of Appeals set forth 

the general proposition that in the 

area of child custody, the law recog

nizes a rebuttable presumption that 

the child's best interests will be 

served by custody in a biological par

ent, over a third party; and a third 

party bears the burden of showing 

the contrary. This proposition was 

based upon a presumption previous

ly set forth by the Court of Appeals 

over thirty five years ago in Melton v. 

Connolly, 219 Md. 184, 188 (1959). In 

Melton, the Court of Appeals noted 

that the presumption arises from the 

judicially accepted belief that "the 

affection of a parent for a child is as 

strong and potent as any that springs 

from human relations and leads to 

desire and efforts to care properly for 

and raise the child, which are greater 

than another would be likely to dis

play." Id. 

Over the years, the appellate courts 

began to refine the law regarding 

third party custody cases. In Newkirk 

v. Newkirk, 73 Md. App. 588, 592-93

(1988), the Court interpreted the Ross

standard as requiring the resolution

of a child custody dispute between a

biological parent and a third party to

be governed by what is in the best

interest of the particular child and

most conducive to his or her welfare.

The Court also cited Dietrich v. Ander

son, 185 Md. 103, 117 (1945) (and the

additional cases cited therein) to note

that "[w]hen the custody of children

is the question . .. the best interest of

the children is the paramount fact. 

Rights of father and mother sink into 

insignificance before that." Newkirk, 

73 Md. App. at 592. 

When making such a determina

tion, the court could properly consid

er among other things, the fitness of 

the persons seeking custody, the 

adaptability of the prospective custo

dian to the task, the age, sex and 

health of the child, the physical, spiri

tual and moral wellbeing of the child, 

the environment and surroundings in 

which the child will be reared, the 

influences likely to be exerted on the 

child, and, if he or she is old enough 

to make a rational choice, the prefer

ence of the child. Id . at 593 (citing Hild 

v. Hild, 221 Md. 349, 352 (1960)).

Therefore, at that time, third party

custody determinations were based 

upon the same legal standard as a 

custody case between the biological 

parents. The Court in Newkirk howev

er noted that while the best interest of 

the child standard prevailed, in Mary

land there was a prima facia pre

sumption that a child's welfare is best 

served in the care and custody of his 

or her natural parents rather than a 

third party. Id. at 593. The Court fur

ther held that the presumption is 

overcome if the parent is unfit to have 

custody or if exceptional circum

stances exist which would make such 

custody detrimental to the best inter

est of the child. Id. 

The appellate courts consistently 

applied this standard thereafter. 

Howeve1� challenges to other aspects 

of the law resulted in definition and 

change. For example, in Lipiano v. Lipi

ano, 89 Md. App. 571 ,  577-78 (1991), 

the Court declined to distinguish 

among third parties in custody dis

putes. That is, one was either a parent 

or a third party. The Court would not 

recommend differing levels of third 

parties and the Court would not rec

ognize an "equitable parent" as being 



on equal footing with a biological, 
natural or adoptive parent. One is 
either a parent or not. 

In Shurupoff v. Vockroth, 372 Md. 
639, 660 (2003), the Court held that a 
clear and convincing evidence stan
dard for rebutting the presumption 
that the child's best interest is served 
by custody in the parent is neither 
required by due process nor appropri
ate in a custody dispute between a 
parent and a third party. The Court 
noted in Shurupoff that Mary land is a 
common law state and thus has 
adopted preponderance of the evi
dence as the standard of proof gener
ally applicable in civil actions. Id. at 
659. It further noted that if the stan
dard of proof for rebutting the pre
sumption were set too high, it may be
the child who suffers. Id. at 658.

In addition, any custody award 
would be subject to modification 
based upon a showing of changed cir
cumstances. Thus, when balancing 
these competing interests, the Court 
declined to establish a clear and con
vincing evidence standard in rebut
ting the presumption that a child's 
best interest is served by custody with 
the biological the parents. 

The Presumption 
In 2000, the United States Supreme 
Court issued its plurality decision in 
the third party access case of Troxel v. 

Granville, 530 U.S. 57 (2000). The Troxel 

decision was one of the few times that 
the United States Supreme Court had 
ever issued an opinion in a family law 
visitation case. In Troxel, paternal 
grandparents, following the death of 
their son, petitioned the Washington 
Superior Court for the right to visit 
their grandchildren. 

Although the mother of the children 
had permitted some access between 
the children and their paternal grand
parents, she opposed the petition for 
visitation. The Washington State trial 

court, applying their statute for access, 
established a visitation schedule for 
the grandparents. In essence, the 
Washington statute permitted any per
son at any time to petition the court for 
visitation rights with a child if such 
visitation was in the child's best inter
est-regardless of whether a custody 
action was pending. 

In affirming the decision of the 
Washington Supreme Court, which 
had held the Washington Statue to be 
unconstitutional and therefore had 
overturned the trial court's decision, 
the Supreme Court reviewed the lib
erty interests as provided within the 
Fifth and Fourteenth Amendments to 
the United States Constitution. The 
Supreme Court noted that these 
Amendments guarantee more than 
fair process. Troxel, 530 U.S. at 65. 

These Amendments include sub
stantive components that provide 
heightened protection against gov
ernment interference with certain fun
damental rights and liberty interests. 
These liberty interests include per
haps one of the oldest fundamental 
rights of parents-that is the care, cus
tody and control of their children. 
This liberty incl tides the right of par
ents to establish a home and bring up 
children and to control the education 
of their own. 

The Supreme Court noted a combi
nation of factors that compelled their 
holding that the Washington statute 
was unconstitutional. Troxel, at 530 
U.S. at 68. First, it was noted that there 
was no allegation that the mother was 
unfit. Second, the grandparent visita
tion statute, as applied, placed on the 
mother the burden of disproving that 
visitation was in the best interest of 
the children. Third, the Washington 
court gave no weight to the fact that 
the mother had been allowing reason
able visitation between the minor chil
dren and the grandparents but that 
the grandparents were simply not sat-

isfied with the amount of visitation. 
The Court declined to find that 

parental unfitness was always a pre
requisite in order to justify interven
tion in decisions concerning custody 
and visitation . .Although the Troxel 
case involved visitation issues, the 
constitutional rights relied on by the 
Supreme Court.in its decision would 
also apply to a custody case. 

Exceptional,Circumstances 
The presumpti�n that it is in a child's 
best interests t<? be in the custody of 
their biological parent(s) is rebut
table only by a �hawing that the par
ent is unfit �r that exceptional 
circumstances exist to prove that cus
tody with said parent(s) would be 
detrimental to the child. Ross, 280 
Md. at 178-79. In recognizing the 
parental unfitness/ exceptional cir
cumstances te�t, Maryland courts 
have enumerated several factors 
defining the standard of exceptional 
circumstances. 

As noted in Karen P. v. Christopher 

J.B., 163 Md. App. 250, 266 (2005)(cit
ing Sider v. Sider, 334 Md. 512, 532
(1994)), the factors which may be rele
vant and probative include: 1) the
length of time the child has been
away from the biological parent, 2)
the age of the child when care was
assumed by the third party, 3) the pos
sible emotional effect on the child of a
change of custody, 4) the period of
time which elapsed before the parent
sought to reclaim the child, 5) the
nature and strength of the ties
between the child and the third party
custodian, 6) the intensity and gen
uineness of the parents' desire to have 
the child and 7) the stability and cer
tainty as to the child's future in the
custody of the parent.

This list of factors is not exclusive 
however. The courts have identified 
other important factors as well such 
as: the stability of the child's current 
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home environment; whether there is 

an ongoing family unit; the child's 

physical, mental, and emotional 

needs; the child's relationship with 

the third party that results in bonding 

and psychological dependence; and 

the custodial situation of the child's 

siblings. Karen P., 163 Md. App. at 267 

(citing Side1� 334 Md. at 532), 

Application of the exceptional cir

cumstances test is illustrated in the 

Karen P. case. Here, the Court of Spe

cial Appeals awarded custody of the 

minor child to Christophe1� the moth

er's former cohabitant. While Karen 

and Christopher were living togethe1� 

a daughter was born. Unbeknownst 

to Christophe1� but suspected by 

Karen, Christopher was not the bio

logical father of the minor child. 

Notwithstanding these suspicions, 

Karen executed an affidavit of parent-
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age, identifying Christopher as the 

father and also naming him as the 

father on the child's birth certificate. 

The parties lived together and func

tioned as a family for several years. 

Karen and Christopher participated 

equally in the parenting of the child, 

and Christopher was the only "father" 

that the child had ever known. 

Following the parties' separation, 

Karen moved to another state and 

took her daughter with her. For an 

extended period of time, Christopher 

was not able to see the child and any 

telephone communication between 

the two was strictly monitored by 

Karen. A subsequent DNA test 

excluded Christopher as the biologi

cal father and Karen refused to identi

fy the identity of the biological father. 

The trial court found Karen to be a 

£ii: parent; howeve1� exceptional cir-

cumstances existed that rebutted the 

presumption that the child's best 

interests were to be in the custody of 

her mother-her only identified bio

logical parent. The trial court noted 

that the exceptional circumstances 

that existed in this case included 

Christopher's relationship with the 

child, his care of the child, the fact 

that he had been acting as the father 

and the only time that paternity was 

challenged was when Karen was try

ing to obtain an advantage in seek

ing custody of the child. The trial 

court further noted that Karen had 

acted selfishly, placing her interests 

above those of her daughte1� treating 

Christopher's role in their lives as 

unimportant and attempting to 

alienate him from the child's life. 

In affirming the decision of the 

trial court, the appellate court noted 

that the custody decision was diffi

cult and wrenching; however, the 

trial court was not clearly erroneous 

in finding the existence of exception

al circumstances and did not abuse 

its discretion in awarding custody to 

Christopher. Karen P., 163 Md. App. 

at 278. The appellate court noted 

that granting custody to Karen made 

it likely that the child would lose the 

only father she had ever known and 

suffer the pain that such loss would 

entail. Id. Granting custody to 

Christopher however would mean 

that the child would continue to 

have a mother and father figure and 

would not suffer emotionally 

beyond that which a child ordinarily 

suffers when a family breaks up. Id.

In McDermott v. Dougherty, 385 Md. 

320 (2005), the Court of Appeals had 

the opportunity to clarify the stan

dard on third party custody cases. 

After an exhaustive survey of all third 

party custody cases throughout the 

Nation, and an analysis of all prior 

Maryland Appellate cases on the 

topic, the Court held that in a disput-



ed custody case where private third 
parties are attempting to gain custody 
of children from their natural parents, 
the trial court must first find that 
both natural parents are unfit to have 
custody of their children or that 
extraordinary circumstances exist 
which are significantly detrimental 
to the child remaining in the custody 
of the parent or parents, before a trial 
court should consider the best inter
ests of the child standard as a means 
of deciding the dispute. Id. at 374. 
The Court enunciated this standard 
notwithstanding any language to the 
contrary in prior decisions. 

The Court further held that when 
there is no finding of parental unfit
ness, the requirements of a parent's 
employment, such as that he is 
required to be away at sea (even for 
extended periods of time), or other
wise appropriately absent from the 
State for a period of time, and for 
which time he or she made appropri
ate arrangements for the care of the 
child, do not constitute extraordinary 
or exceptional circumstances to sup
port the award of custody to a third 
party. McDermott, 385 Md. at 431-32. 

Only after the trial court has made 
a finding that the parents are unfit or 
there are exceptional circumstances 
which make custody in the parent 
detrimental to the best interest of the 
child will the court need inquire into 
the best interest of the child in order 
to make a proper custodial disposi
tion. With its holding in McDermott, 
the Court noted that Maryland is 
now squarely within the majority 
view in this country regarding the 
third party custody. 

In McDermott, the dispute was 
between father and the child's mater
nal grandparents. Father was a mer
chant marine and his job required that 
he be away at sea for significant peri
ods of time. When he was at sea, he 
always made appropriate arrange-

ments for the care of his child. The 
trial court found mother to be unfit; 
howeve1� there was no finding that 
father was unfit. The trial court did 
find however, that father's long 
absences from Maryland due to his 
vocation, constituted an exceptional 
circumstance and the best interest of 
the child was that custody be award
ed to the maternal grandparents. 

The Court of Appeals however, 
found that employment as a Mer
chant Marine, that requires extended 
periods of time at sea, is not an 
exceptional circumstance. McDer

mott, 385 Md. at 422. The Court noted 
that father's vocation involved work 
that was not "illegal, untoward or 
otherwise injurious." Id. at 426. The 
nature of the father's work and the 
time that he was required to spend 
out of state was similar to other par
ents who worked in the military, 
ground transportation, natural gas 
and oil production, offshore com
mercial fishing, and sport fishing. Id.

The Court further noted Maryland's 
tradition as a maritime State wherein 
any number of Maryland residents 
engage in activities at sea and 
beyond for months at a time. Id.

Since the father was not unfit and 
there were no exceptional circum
stances, he possessed a paramount 
right to custody and the Court 
awarded him custody. However, the 
Court in McDermott did recognize 
the important role that grandparents 
may play in a family. The Court 
noted that grandparents are conven
ient surrogates for parents who 
encounter difficulties in raising their 
children, and their efforts do not go 
unnoticed. Id. at 431. Citing with 
approval a decision of the Supreme 
Court of Iowa, the Court in McDer

mott stated that parents should be 
encouraged in times of need to look 
for help in caring for their children 
without the risk of losing custody. 

The presumption preferring 
parental care is not overcome by a 
mere showing that assistance was 
obtained. Nor is the presumption 
overcome by a showing that those 
who provided the assistance to the 
children love them and would pro
vide them with a good home. These 
circumstances are not alone sufficient 
to overcome the preference for pater
nal custody. Id. (citation omitted). 

Conclusion 

The decisions in Troxel and McDermott 

are founded upon the constitutional 
rights of parents. Each of these cases 
involved the petition of a third party 
against a biological parent and 
involved young children. McDermott 

resolves, without question, the proper 
standard to be applied in a third party 
custody case in Maryland. 

It is interesting however to ponder 
another scenario that has not been 
considered by either Court. Does the 
same standard apply when the child 
is about to become an adult? Under 
Family Law Article section 9-103, at 
sixteen years of age a child may peti
tion in his or her own name, without 
the need for a guardian or next of 
friend, to seek a modification of cus
tody and access between his parents. 
Thus, at what point, if any, does a 
child's constitutional rights outweigh 
those of the parents? Does a minor 
child have any constitutional right to 
free association that would outweigh 
a parent's constitutional right to raise 
his or her children free from govern
ment interference? 

Mr. Nicholson can be reached at 

cnic/10lson@Jamily-law.com and 

Ms. Siegel can bereached at 

siegelllc@aol.com. 
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By Carolyn Thaler and Rhonda Lipkin 



Origin of the Act 
In 1996, Maryland began its Foster Care Court Improvement 

Project (FCCIP) to improve the court-related aspects of the child 

welfare system. One set of recommendations involved the 

redrafting of the state's Child in Need of Assistance ("CINA") 

and Termination of Parental Rights/ Guardianship/ Adoption 

("guardianship/ adoption") laws as they pertained to children 

who were committed to the legal custody of the local Depart

ments of Social Services (DSS) as CINA children. A committee 

comprised of representatives of all CINA stakeholders met 

monthly for a number of years to draft new juvenile law statutes 

(signed into law in 2001) and new guardianship/ adoption laws, 

Title 5, Subtitle 3 of the Family Law Article, signed into law this 

year and effective January 1, 2006. 

Ms. Thaler is a private practitioner focusing on issues affecting children and a hearing examiner for education cases. Ms.Lipkin, 
former Deputy Director of the Legal Aid Bureau, is the Child Welfare Advocacy Fellow at the Public Justice Center. 
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Unlike the juvenile laws, which were 
fairly easily divisible into three sub
titles, (Subtitle 3 - CINA; Subtitle 3A 
- Delinquency; and Subtitle 3B -
Children in Need of Supervision),
the guardianship/ adoption laws
were not separated easily into their
three primary areas of coverage
-children who are committed to DSS,
children who are in the care of pri
vate child placement agencies for
placement for adoption and children
who are the subject of independent
adoptions in which no child place
ment agency is involved.

Therefore, the original mandate for 
the FCCIP involving only the public 
agency laws was extended to revision 
of the entire area of law, and addi
tional members with expertise in the 
area of private agency and independ
ent adoptions were added. Drafts of 
the statute were distributed widely 
for review, and open meetings were 
held in the summer of 2004 to ensure 
the widest possible range of input 
into the revised laws. Reassured by 
that wide-ranging "vetting" process 
and the lack of opposition to almost 
any facet of the more than 145-page 
bill, the General Assembly passed, 
and the governor signed into law, the 
Permanency for Families and 
Children Act of 2005. 

Structure of the Act 

The division of the law into logical 
parts resulted in the following struc
ture within Title 5 of the Family Law 
Article: 

Subtitle 3, Guardianship by 
and Adoptions through Local Depart
ment 

Subtitle 3A, Private Agency 
Guardianship and Adoption 

Subtitle 3B, Independent 
Adoptions 
In addition, certain definitions that 
applied to Family Law Article subti
tles beyond these sections were 
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moved either to Section 1-101 or 5-
101. 

Within each subtitle, Part I includes 
General Provisions such as defini
tions, right to counsel and the defini
tion of "father." In Subtitles 3 and 3A, 
Part II covers Guardianship Proceed
ings. Part III and IV of Subtitle 3, Part 
III of Subtitle 3A and Part II of Subtitle 
3B cover Adoption. 

Part V of Subtitle 3, Part IV of Subti
tle 3A and Part III of Subtitle 3B 
addresses Access to Records and Part 
VI of Subtitle 3, Part V of Subtitle 3A 
and Part IV of Subtitle 3B contain the 
unamended former §5-327 provisions 
setting out which payments may or 
may not be made in connection with 
adoption. 

New Provisions 

in all three Subtitles 

Drafters attempted, wherever possi
ble, to extend new advances in the 
law to all three subtitles. The most 
important new provisions are: 

1. Genetic testing is officially
recognized as a method of determin
ing paternity in both independent and 
private agency adoptions. DNA test
ing is universally accepted as the easi
est and most foolproof way to identify 
a birth father. The new paternity sec
tions also clarify the ability of the 
court to exclude a man, even one fit
ting one or more of the definitions of 
father, as the father.(§§ 5-306, 5-3A-06 
and -3B-05). 

2. "Agreement for Post-Adop-
tion Contact" applies to all types of 
adoption(§§ 5-308, 5-3A-08 and 5-3B-
07) and standardizes procedures for
agreements between adoptive parents
and former parents. It enables the
court to enforce a written agreement
or, if necessary for the best interests of
the minor adopted child, to modify it.
The court may order mediation if par
ties disagree. Post-adoption visitation
increasingly is accepted, especially for

cases where the child is older and has 
had contact prior to adoption with 
former parents, grandparents and 
extended family. 

Often times, the post-adoption con
tact agreement will provide that if the 
adoptive parents do not honor the 
agreement, and the former parent 
decides to file suit to enforce it and 
prevails, the adopting parents will 
pay for the former parent's legal fees. 
Where former parents request letters 
and pictures, the attorney for the for
mer parents or agency, if any, 
involved will often act as a conduit to 
protect confidentiality. 

3. For both guardianships and
adoptions, the statutes now require 
that where the petitioner relies on an 
out-of-state or foreign adoption, it 
must also file a certification of the 
compliance of the out-of-jurisdiction 
order with local law.(§§ 5-313, 5-327, 
5-3A-13. Although the provision is
not included currently in Subtitle 3B,
it is expected that Section 5-3B-13 will
be amended accordingly.)

4. Where the consenting party
to the guardianship/ adoption does 
not speak English, a written consent 
must be translated into the party's 
primary language and must be 
accompanied by a certified translation 
of consents into the language under
stood by the consenting party. If the 
consent is on the record before the 
court, the provisions of Rule 16-819 to 
provide a certified translator must be 
followed. (§§ 5-321, 5-339, 5-351, 5-
3A-19 and 5-3B-20). 

5. Consents conditioned on
adoption by a specific family or indi
vidual are now recognized as legiti
mate in agency guardianships. (In 
independent adoptions, a parent or 
grandparent may place for adoption 
only if (1) a petition for adoption is 
filed in court (by adopting parents) 
and (2) the court, by orde1� sanctions 
the placement pending final action on 



the petition. (135-3B-12).) 
Former parents now can have the 

ability to select a family and be assured 
that they have control over the place
ment. In some cases, private agencies 
arrange for former parents and adopt
ing parents to meet. This is the logical 
extension of the movement to make 
the adoption process open and con
tributes to the success because the for
mer parents feel comfortable with their 
choice. For many years, there was strict 
anonymity and often times former par
ents were left wondering exactly what 
had happened to their child, and 
whether the child was thriving. 

There are specific provisions as to 
the procedures that must be followed 
if that adoption becomes impossible: 
in public agency guardianships, the 
consent will be voided, and the parent 
or child may enter into a new consent 
or the case will be set for trial (assum-

ing the petitioner decides to continue 
to seek guardianship). (§§5-318(a)(2), 
5-327 and 5-3A-24).

6. · Published notice for Subtitle 3
guardianships and adoptions, as well 
as for Subtitle 3A and 3B proceedings, 
must now be published (in a shortened 
form specified in the statute) only once 
in a newspaper but must also be post
ed for thirty days on a website estab
lished by OHR for that purpose. (§§ 
5-316, 5-3A-15 and 5-3B-15).

7. There is also a new statutory
requirement (formerly only in OHR 
regulations) for an agency to file a 
report with the court indicating the 
suitability of the petitioner and the 
relationship of adoptive parents and 
child. In public agency adoptions, 
unless waived by the court for good 
cause, adoption may not be finalized 
until the child has lived with the peti
tioner for at least six months. (§§ 5-337, 

5-349 and 5-3A-31). The requirement in
former §5-312 that the court must
order a study in involuntary inde
pendent adoptions was inadvertently
deleted; the judiciary submitted a pro
posed amendment to reinstate that
and other inadvertent omissions.

8. Part V of Subtitle 3 (and Part
IV of Subtitle 3A and Part III of Subti
tle 3B) now contain the provisions for 
access to medical and other records by 
adoptive parents, adoptees and birth 
parents and the vital records/ disclo
sure veto provisions formerly con
tained in former Subtitle 3A. The 
scope of most of these provisions has 
been broadened. (Inadvertently, the 
legislature omitted former §5-329.1 
which assured access to a child's pre
adoption medical and dental records 
by an adoptive parent. 

It is hoped that the 2006 legislature 
will have approved an amendment 
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restoring this provision.) The provi

sions of the Mutual Consent Volun

tary Adoption Registry, allowing 

adopted children who reach the age of 

21 and former parents to register and, 

if a match is made, to receive identify

ing information about each other, 

remains in Subtitles 4B and 4C. 

Guardianship and Adoption 
through Local Department 
This subtitle governs: 

(1) (a) all guardianship with the

right to consent to adoption proceed

ings (Part II) and (b) all adoption pro

ceedings (Part III) for children who 

are committed to the legal custody of 

DSS as CINA; and 

(2) all adoption proceedings for

children for whom there are 

guardianship cases open in juvenile 

court after termination of parental 

rights (Part IV). 

If a party wishes to file an inde

pendent adoption for a child who is 

under DSS guardianship (which 

requires DSS permission), the open 

guardianship case under Subtitle 3 

must be closed. (Section 5-3B-13(c)). 

Under Subtitle 3 (§5-328), the juvenile 

court may close a guardianship case 

before a child is 18 if (1) the child is 

eligible for emancipation (not 

defined) or (2) the court has granted 

custody and guardianship to an indi

vidual under the terms set out in 

§5-326(a)(10).

A new provision requires that chil

dren in adoption proceedings have 

counsel appointed and that indigent 

parents in Part III adoptions without 

prior termination of parental rights 

proceedings, have the right to repre

sentation. (§5-307). 

Proceedings for guardianship to 

DSS with the right to consent to adop

tion (Part II) have not changed signifi

cantly. There now are more specific 

requirements for the petition, notice 

of filing (now the responsibility of the 
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clerk), the show cause order and serv

ice, all of which are reflected in 

amen9-ed Maryland Rules Title 9 

Chapter 100. In addition to those set 

out in the prior section, the primary 

changes are: 

1. Consents to guardianship
must be filed with the court promptly 

after they are signed. If the consent is 

signed, as often occurs, prior to the fil

ing of the guardianship proceeding, 

the consent must be filed in the child's 

CINA proceeding. For written con

sents, the time limit for revocation has 

been changed to 30 days after the fil

ing of the consent, rather than 30 days 

after the signing of the co1'.sent. 

Howeve1� consents given on the 

record before a judge are irrevocable. 

A consent signed after entry of coun

sel in the guardianship proceeding 

must be accompanied by certification 

of the attorney as to the voluntariness 

of the consent. (In the past this was 

required only if the consenting parent 

was a minor or disabled.) (§ 5-321). 

(The new rules require such a certifi

cation by the child's counsel for con

sent to adoption signed by a child.) 

2. There are now specification of

rights of the guardian and the level of 

court oversight after guardianship is 

granted and the ability of the juvenile 

court, after at least one year has 

passed since the termination of 

parental rights, to grant custody and 

guardianship to an individual, thus 

relieving DSS of further responsibility 

for the child. The initial guardianship 

review must be within six months of 

the granting of guardianship with at 

least an annual review thereafter. 

Requirements for permanency 

planning, ordering of necessary serv

ices for the child or the child's care

giver and other court and department 

responsibilities are set out with simi

lar content to the requirements of the 

court in CINA proceedings. (§§5-324 -

326). In addition, the new CINA 

"reasonable efforts" law, effective 

October 1, 2005, specifically requires 
the same procedures and findings in 

guardianship review proceedings as 

in CINA proceedings. CJP§3-816.1. 

The other most significant change 

in Subtitle 3 is the addition of a new 

proceeding entitled "adoption with

out prior termination of parental 

rights," referred to by some as "Part 

III adoptions." The purpose of this 

new section is to provide, in appro

priate cases, an avenue for the quick

e1� simpler and less adversarial 

adoption of a child by a known 

adoptive family, which makes termi

nation of parental rights a conse

quence of, not a precedent for, 

adoption. A Part III adoption essen

tially provides the option of an inde

pendent-type adoption (albeit with

the requirement of DSS consent) for 

families whose children have been 

found CINA. 

These proceedings require the 

advance consent of at least one parent 

and the death or absence of any non

consenting parent. If there is a living, 

non-consenting parent, all of the proce

dural protections provide for guardian

ship proceedings under Part II must be 

provided. In addition, these proceed

ings must be dismissed if consent is 

withheld by the second parent or 

revoked by either parent. In that case, if 

adoption is still the permanency plan 

for the child, DSS will have to file a 

guardianship proceeding under Part II. 

Adoptions after termination of 

parental rights (Part IV) are virtually 

unchanged. 

Private Agency and 
Independent Adoption 
For several years parents and advo

cates in the independent adoption 
and private agency adoption arena 

have attempted to refine the adoption 

statute. The advocates for non-public 

adoption had frequently attempted to 



introduce legislation with changes 
that would have brought Maryland 
on a par with other states. 

For a few years, there were an 
unsuccessful attempts to introduce the 
Uniform Adoption Act (UAA) which 
would have created a uniform statute, 
such as the UCCJEA and UCC, which 
would have been particularly helpful 
because there are many interstate 
adoptions. Currently, there is a move
ment to make the Interstate Compact 
on the Placement of Children (ICPC), 
which regulates children moving 
between states in adoption, foster care 
and educational placements, uniform 
in every state. There is also a bill pend
ing in Congress which would exempt 
independent adoption from compli
ance with the ICPC. 

One of the most important changes 
affecting both private agency and 

independent adoption is a new proce
dure which bars birth parents from 
revoking consent if, in the preceding 
year, the parent has revoked a consent 
or filed a notice of objection. (§§5-3A-
19 and 5-3B-20). At the time of the sec
ond consent, if the child is at least 
thirty (30) days old and consent is 
given before a judge on the record, 
this consent becomes irrevocable. 

This is an important provision 
because, on rare occasions, a birth 
parent will revoke consent and then 
re-consent over several months, leav
ing the adoptive parents and the child 
in a precarious position while the 
birth parent attempts to make a deci
sion concerning the placement. 

The appointment of counsel for a 
minor child and an indigent in an 
involuntary independent adoption, 
(former § 5-3B-06) was omitted inad-

vertently, but it is anticipated that an 
amendment will be filed this session 
to correct this oversight. 

Conclusion 

With changes to Maryland Rules of 
Procedure Chapter 9-100 et seq. and 
fine tuning of the Permanency Act 
during the 2006 Legislative Session, 
we will be closer to ensuring the pro
tection of the rights of children, adop
tive parents, and birthparents during 
the adoption/ guardianship and foster 
care process. 

Ms. Thaler may be reached at 

cthaleresq@aol.com. Ms. Lipkin may be 

reached at lipkinr@publicjustice.org. 
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Although statewide child support 
guidelines are familiar features in the 
family law landscape, like cellular sig
nal transmission towers they are a rel
atively new addition to the 
topography. First enacted in 1988, the 
Maryland Child Support Guidelines 
statute found at Md. Code Ann., Fam. 
Law§ 12-201 et.seq. (the "Guidelines") 
is promulgated on the original set of 
economic figures used to build the 
child support tables, some of which 
date to the early 1970's. Despite their 
relative youthfulness, the Guidelines 
are in need of an overhaul. 

In 2004, the Maryland Department 
of Human Resources, Child Support 
Enforcement Division commissioned 
a study of the Guidelines. Policy Stud
ies Inc. (PSI), a Denve1� Colorado 
organization which has performed 
similar reviews of child support 
statutes around the country, per
formed the study and wrote a lengthy 
report entitled Maryland: Economic

Basis for Updated Child Support Sched

ule (the "Report"). The introduction to 
the Report observed that 

[a]lthough Maryland has
conducted several reviews of its 
guidelines since 1988, none have 
resulted in an overhaul of the 
Schedule [the table at§ 12-204 of 
the Guidelines]. Consequently, 
the existing Maryland Schedule 
is still based on economic factors 
dating back to 1988. 

As the PSI Report notes, those "1988 
economic factors" included national 
data on household expenditures 
derived from the U.S. Bureau of Labor 
Statistics' 1972-73 Consumer Expen
diture Survey. Clearly, it's time to 
revisit those numbers. The question is 
how to do so in a manner that is 
fairest to Maryland's children. 

Maryland's Guidelines adopt the 
Income Shares Model for calculation 
of support, one of two calculation 
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models recommended by the Nation
al Child Support Guidelines Panel in 
its final report in 1987. Both models 
were designed to meet the federal 
requirements that statewide guide
lines were to be based on specific cri
teria, consider all earnings and 
income of a noncustodial parent, and 
provide for the health care needs of 
children. As summarized by the PSI 
Report, the income shares model 

... presumes that the 
child should receive the same 
amount of expenditures the 
child would have received if the 
parents lived together and com
bined their incomes. In other 
words, the child is held harm
less [from] the parents' deci
sion to divorce, separate, or 
otherwise not live together. 

The Income Shares Model is used by a 
majority of states, 34, as of January, 
2004. 

Both in theory and in practice, 
Maryland's Guidelines have been of 
enormous benefit in the quest for uni
formity in awards of child support in 
our state. Consistently, howeve1� the 
guidelines have c1'eated inequities for 
children whose parents are at the eco
nomic extremes of the Schedule. The 
cause of the difficulty is the methodol
ogy used to calculate the basic child 
support obligation, and the tension 
between the economic model and pol
icy considerations that should play a 
significant role in the Schedule's cre
ation. 

Thus, at the lowest levels of the 
guidelines the required amounts to 
be paid have been criticized as too 
high and described as "punitive." 
Several attempts have been made 
over the years to correct this problem 
at the lower end of incomes, including 
the adjustment made to § 12-204 of 
the Maryland Guidelines in 2004. 
This both broadened the minimum 

support amount range (now $20 to 
$150 at the court's discretion) and 
increased the gross income threshold 
to which that minimum applies (from 
$500 to $850). 

Additional potential remedies 
might include a "self-support 
reserve" for payor parents below a 
specified level (e.g., $1,800 per 
month). This adjustment would be 
calculated after the initial guidelines 
support amount is determined, sub
tracting the self support reserve from 
the payor's after tax "spendable 
income" (PSI Report, Appendix V). 

At higher income levels, a consis
tent complaint has been that the§ 12-
204 table ends at $120,000 per year in 
family income. In Maryland's wealthy 
suburban counties, the result is that 
the Guidelines do not specifically 
address child support amounts for 
those at higher income levels, relegat
ing many children in those jurisdic
tions to an ad hoc calculation of child 
support. This system is reminiscent of 
the days before the Guidelines were 
enacted, when each judge or master 
had his or her method of arriving at 
the appropriate number. Technically, 
the. calculation of child support in 
these matters is to be made with refer
ence to the guidelines vis-a-vis its pro
portion of income concept, applied to 
the actual expenses of the children in 
question. See, e.g., Voislwn v. Palma,

327 Md. 318, 6029 A.2d 319 (1992). 
While many, if not most, judges and 
masters now use child support calcu
lation software which extrapolates 
from the Schedule, this is an inexact 
science. Extension of the Schedule to 
provide presumptively correct child 
support amounts for family income of 
up to $240,000 per year is imperative. 

The 2004 PSI Report includes a 
Schedule for family incomes up to 
$240,000. However, its economic 
model excludes reasonable expenses 
of a family at the higher income levels 



(roughly in excess of $100,000 per 

year). The excluded expenses include 

such things as mortgage principal 

payments, life insurance payments, 

car payments, and other expense 

items which the economic model 

characterizes as "savings." A simple 

example illustrates the theory in 

direct application to individual fami

lies, rather than one step removed as 

part of the economic model used to 

create the Schedule. As an example, 

one family rents a residence at a 

monthly cost of $2,000- the model 

includes that entire expense; however, 

another family pays a mortgage 

amount of $2,000 per month (includ

ing principal, interest, taxes and 

insurance)- the model would adjust 

the second family's housing cost to 

exclude any amount being paid 

toward principal, as this falls into the 

"savings" category. The same adjust-

• 
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ment would be made, presumably, in 

the situation where one household 

leases a car for $250 per month, and 

the other is purchasing a car for the 

same $250 per month. Economic poli

cy might support such adjustments, 

but in the context of an equitable cal

culation of child support, they are 

inappropriate. 

The fact is that as the family income 

rises, the perquisites of life are avail

able to children as they are to their 

parents. See, e.g., Bagley v Bagley, 98 

Md. App. 18, 38, 632 A. 2d 229 (1993). 

Thus, children in a family whose 

income is $240,000 per year might 

well have separate bedrooms, would 

more likely than not be living in a 

home which the parents were pur

chasing, and could have the benefit of 

two cars in the household. As chil

dren in this demographic grow up, 

they might be afforded their own 

vehicle when they begin to drive. For 

the children of these families, exclud

ing the so-called "savings" factors 

from the formulation of the Schedule 

denies them the promise that they 

will be "held harmless" from their 

parents' decision not to live together. 

Over the years since the first enact

ment of the Maryland Guidelines, 

many efforts have been made to 

address other problems in a piece

meal fashion. Thus, there have been 

efforts to change the definitions, 

revise calculation of so-called "below 

the line" expenses (child care, tuition, 

and travel expenses, to name a few), 

and to eliminate the "Shared Cus

tody" differential. In the 2006 Leg

islative session alone, at the time of 

writing of this article, there were no 

fewer than eight separate proposed 

bills on issues, including notice to 

payors regarding collection, notice 
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from payors regarding their residence 

and employment information, adjust

ing the timing of the termination of 

child support, changing the calcula

tion of the cost of health insurance 

from an "above the line" to a "below 

the line" item, and amending the con

siderations when a court deviates 
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from the guidelines. Each yea1� a few 

bills succeed, but many others do not. 

Ultimately, appending adjustments to 

the Guidelines fails to address the 

main difficulty within the statute 

itself: it is based on economic infor

mation that is significantly dependent 

on 1973 economic indicators. Thus, 

the need to formulate a new economic 

base is paramount. 

The dilemma for those revising the 

Guidelines Schedule is not only that 

they must create a sound policy, but 

also that they must fashion a Schedule 

that payors and payees alike believe is 

fair. Those involved in the process of 



establishing guidelines should be 

heartened by a 1988 survey per

formed by the Survey Research Cen

ter of the University of Maryland. 

Bergmann, B. and S. Wetchler, Child 

Support Guidelines vs. Public Opinion, 

Fam. Law Quarterly, Vol. 29, No.3 

(1995). The survey sought public 

opinion on child support awards. 

Conducted by telephone, the survey 

asked the participants to react to a fact 

pattern involving payment of child 

support in a family. The participants 

were given parental incomes, num

bers of children and other variables to 

consider. The researchers found that 

the respondents, both male and 

female, supported substantial child 

support awards, often in excess of the 

amounts that would be awarded pur

suant to the Maryland Guidelines. 

The participants also favored consis

tent enforcement. The predictability 

of the Guidelines is indeed one of 

their most appealing aspects, but only 

if the predictable results are perceived 

as fair. 

A new Schedule must be promul

gated. Remedies must be fashioned 

that honor both the integrity of the 

economic model and policy concerns 

about fairness for all children. Thus, 

the economic data used to generate 

the Schedule must be adjusted to 

reflect the current cost of living and 

re-introduce certain family expenses 

(the so called "saving" items), begin

ning at a reasonably selected point in 

the earnings scale. The Guidelines 

pledge support for a child at the high

est level that both parents are able to 

afford. A new Schedule is necessary to 

make good on that pledge. 

Ms. Callahan may be reached at 

ccallahan@draggacallahan.com. 

Mr. Wills may be reached at 

vwills@draggacallahan.com. 
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Truancy Court 

ro�ram 
to Keep 

Students 

School 
• 

1n 

U 
nder Maryland law, "[e]ach person who has legal custody or 

care and control of a child who is 5 years old or older and 

under 16 shall see that the child attends school. ... " MD. Educa

tion Code Ann.§ 7-301 (c) 2006. The law also provides penalties for 

violations, as the legal custodian or caregiver "who fails to see that the 

child attends school. .. is guilty of a misdemeanor," which could result 

in fines of $50 to $100 per day of unlawful absence and/or imprison

ment for 10 to 30 days, depending upon whether the conviction is a 

first or subsequent conviction. MD. Education Code Ann. § 7-

103(e)(2)(i)(ii). 

Ms. Babb is an Associate Professor of Law and Director of the Center for Families, Children and the Courts 
at the University of Baltimore School of Law. 
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Despite this legal imperative, howev
er, the Baltimore City Public School 
System, which defines truancy as 
more than twenty days of unexcused 
absences, grapples with a truancy 
rate that consistently hovers around 
thirty percent. (Tom Pelton, City to

Launch Anti-Truancy Effort, Balt. Sun, 
Aug. 14, 2003, at 3B.) This means that 
on any given day in Baltimore City, 
around 6000 of the system's nearly 
90,000 students are truant. 

Why is it important for a commu
nity to care about truancy rates, in 
comparison to more compelling 
issues, such as substance abuse and 
crime? High rates of truancy are 
linked to high daytime vandalism 
and burglary rates. Ramona Gonza
les, Kinette Richards & Ken Seeley, 
Youth Out of School: Linking Absence to 

Delinquency, Colo. Found. for Fam. 
and Child. Sept. 2002, at 3 [here-
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inafter Gonzales]. The cyclical nature 
of truancy, meaning the more truant a 
child becomes, the more humiliating 
and £�tile school attendance becomes 
for the child, results in an increasingly 
greater reluctance to return to school. 

Further, research has demonstrated 
that truancy is an early indicator of 
more serious potential delinquent 
behavior, social isolation, substance 
abuse, teen pregnancy, educational 
failure, and school dropout. Allison J. 
Bell, Truancy Intervention, 57 J. of Res. 
Dev.in Educ. 203-11, 1994. These out
comes inhibit youth from becoming 
productive citizens and are links to 
problems in adulthood, such as vio
lence, marital difficulties, employment 
issues, adult criminality, and incarcera
tion. See Gonzales, supra, at 4. 

The Center for Families, Children 
and the Courts (CFCC) at the Univer
sity of Baltimore School of Law has 

devoted substantial time and effort to 
provide one means to address truancy 
and to reverse the cycle of truant 
behavior. With funding from the 
Charles Crane Family Foundation, 
CFCC has created a Truancy Court 
Program (TCP) now in operation in 
five Baltimore City elementary and 
middle schools. 

CFCC' s mission is to create, foster 
and support a national movement to 
integrate communities, families, and 
the justice system in order to improve 
the lives of families and the health of 
the community. CFCC undertakes 
projects from the perspectives of ther
apeutic jurisprudence, or the ability of 
the law to intervene in a helpful man
ner to improve the lives of families 
and children, and the ecology of 
human development, or a holistic 
approach that explores and accounts 
for the interrelationships among chil
dren and families and the many sys
tems affecting their lives. 

From this orientation, CFCC aims 
to link legal and social science 
research and scholarship to real world 
problems in an effort to effectuate 
change. Furthe1� in keeping with the 
institutional vision of the University 
of Baltimore, CFCC attempts to devel
op creative solutions to urban chal
lenges. CFCC accomplishes its work 
by cultivating relationships among 
diverse stakeholders representing as 
many systems as feasible and by for
mulating a strategy based upon the 
input of the stakeholders. With this 
orientation as its focus, CFCC set out 
to design an approach to truancy that 
aims to avoid the criminal perspective 
and consequences of existing Mary
land law. 

To develop its Truancy Court Pro
gram, the only program of its kind 
emanating from a law school, the Uni
versity of Baltimore's CFCC has part
nered with the Baltimore City District 
and Circuit Court judges, the Office of 



the Mayor of Baltimore City, and the 
Baltimore City Public School System. 
In addition to these "official" part
ners, CFCC has convened several 
stakeholder meetings to gather input 
about and suggestions for the struc
ture and operation of the program. 
These meetings have included repre
sentatives from the Baltimore City 
Council, Office of the State's Attor
ney, Office of the Public Defende1� 
Department of Social Services, and 
Family League, as well as the Mary
land Administrative Office of the 
Courts and Department of Juvenile 
Services. 

A fundamental principle to the 
TCP design is that by addressing tru
ancy early and often throughout the 
child's education, there is a far 
greater likelihood of effective inter
vention into both truancy and related 
problems. In addition, under CFCC's 
model, parents or caregivers must 
participate in the Truancy Court Pro
gram, which is a non-adversarial 
approach geared to "soft" truants, or 
those students who have less than 
twenty days of unexcused absences 
and who are likely to still have aca
demic, social, and emotional connec
tions to the school. Finally, 
recognizing that truancy does not 
exist in a vacuum, CFCC's program 
aims to identify the root causes of tru
ancy, such as problems in the child's 
home, and to provide the necessary 
services to children and their families 
to alleviate the impediments, a non
punitive approach to truancy. 

The Truancy Court Program oper
ates within the confines of the public 
school, rather than in a courtroom. 
Nonetheless, the program capitalizes 
on the stature and authority of a 
judge, who has no legal authority but 
whose physical presence and moral 
authority are compelling. After the 
schools select students to participate 
in the Truancy Court Program, they 

send letters to parents or caregivers 
describing the program, requesting 
permission for the child to participate, 
and addressing the requirement that 
they, too, must be involved. 

Each Truancy Court Program runs 
for approximately eight to ten weeks 
and is strictly voluntary on the part of 
the student and the parent or caregiv
er. The weekly in-school sessions 
involve a judge, a team of school rep
resentatives, the child, and the child's 
parent or caregiver. The school team 
may consist of a family advocate, the 
school attendance clerk, a counselor, a 
school psychologist, a school social 
worke1� and/ or an educational liai
son, who is often a teacher represent
ing the academic connection between 
program participants and school staff. 

At the school, the judge or master, 
who volunteers his or her time, 
reviews each child's file prior to meet
ing one-on-one with the child and 
parent/ caregiver. The judge then 
engages the family in conversation, 
reviews and discusses the child's 
attendance record for the week, and 
asks questions about any problems. 

The judge's main role is to positive
ly reinforce progress or to elicit rea
sons why the child has failed to attend 
school. Specific goals are established 
which the child aims to accomplish by 
the next session, and each week the 
child is rewarded with a small gift. 

As Baltimore Sun columnist Dan 
Rodricks has written after his obser
vation of a Truancy Court Program 
session, "So here's ... a judge giving 
up her time-before a busy family 
court docket downtown-to try to 
apply a little pressure on adults so 
that a child has a chance in life. This is 
the kind of intimate, direct interven
tion so badly needed among the chil-
dren of the poor and 
dysfunctional .... " Dan Rodricks, 
Effort Aims to Fix Lives, One Child at a 

Time," Balt. Sun, May 19, 2005, at lB. 

Interventions the judge may order 
include tutoring, written assign
ments, outreach to various social 
services, special education screening, 
and mentoring, among others. Efforts 
also are made to support parents 
experiencing difficulties, such as 
poor organizational skills, that 
impede their ability to get children to 
school. 

The Truancy Court Program cur
rently operates in two elementary 
schools, Holabird and Elmer Hender
son, and three middle schools, Can
ton, Highlandtown, and Southeast. As 
of January, 2006, two Truancy Court 
Program sessions have concluded at 
each school, with two additional ses
sions per school slated to operate 
before the school year concludes. 

The specific goals of the Truancy 
Court Program are as follows: 1) 
Lower truancy rates in Baltimore 
City. 2) Improve school performance 
by participating students . 3) 
Decrease daytime juvenile crime 
rates in the neighborhoods surround
ing the schools. 4) Increase 
parental/ caregiver involvement in 
the child's education. 5) Expand the 
range of social services offered to stu
dents and their families. 

In addition to the project's goals, 
the students can benefit in several 
ways: 1) School performance should 
improve, both academically and 
socially. 2) Students can feel a greater 
sense of belonging in the school and 
surrounding community. 3) Students 
gain stronger ties to their families as a 
result of the families' participation in 
the program. 4) Students can receive 
necessary services, such as tutoring, 
to maximize their potential for aca
demic success. 

Public school students are not the 
only students involved in the TCP. 
University of Baltimore law students 
emolled in the CFCC Student Fellows 
Program, a law school course 
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designed to promote an understand

ing of court reform in family law and 

an interdisciplinary approach to fami

ly law problem-solving, play a pivotal 

role in the TCP. The CFCC Student 

Fellows P rogram is an example of 

how the School of Law aims to link 

theory with practice. 

To fulfill the requirements of an 

experiential component designed to 

accompany the theoretical aspect of 

the CFCC Student Fellows P rogram, 

law students act as the liaisons among 

the TCP schools, the judges, and 

CFCC. Each student fellow is respon

sible for the overall operation of the 

TCP in a particular school, including 

attending the weekly TCP meetings, 

assuring that attendance data is avail

able for the judge, assisting the judge 

with the processing and monitoring 

of each student, and helping to link 

students and their families with need

ed services. 

How have the law students react

ed to the TCP, given their "hands 

on" experience? According to one 

CFCC student fellow, "[y ]ou never 

really realize that there are so many 

problems that contribute to a child 

not attending school until you sit in 

on a [TCP] session. Going to school 

can be difficult when approached 

with pressure to join gangs, not com

prehending class work that class

mates seem to have no difficulty 

with, or not waking up on time 

because a parent or alarm clock is 

unavailable in the mornings. 

Children and their parents bring up 

reasons which contribute to truancy 

that I never fathomed." Unpublished 

student paper, Univ. Bait. School of 

Law, on file with author. Another 

CFCC student fellow has summarized 

his experiences with the TCP. "I am so 

pleased to have been able to partici

pate in the Truancy Court P rogram. It 

is inspirational and invigorating to 

know that there are individuals and 
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groups that care about adolescent 

education. A program that makes a 

differe,nce in at least one student's sit

uation is worth more than I can com

municate." Unpublished student 

paper, Univ. Balt. School of Law, on 

file with author. 

In fact, the law students' enthusiasm 

for the TCP prompted CFCC faculty to 

. launch a university-wide volunteer 

initiative. A presentation about the 

TCP open to the entire University of 

Baltimore community has garnered 

support from over forty individuals. 

The schools have received the volun

teers' contact information, and they 

have engaged the volunteers to tutor, 

read to classes, mentor, provide 

rewards or incentives, and assist with 

standardized test taking, among other 

activities. CFCC hopes to expand the 

TCP volunteer initiative during the 

final two sessions. 

Anecdotal comments aside, how 

are the TCP students actually faring? 

Does the TCP make a difference? 

P reliminary data gathered after the 

first TCP session ending last June 

indicate dramatic results. The most 

striking results emerge from the two 

elementary schools, where the num

ber of absences and tardies during 

and after the TCP declined precipi

tously from those prior to the TCP

from a high of 58 prior to the 

program for one student to a low of 

zero during and after the TCP for 

that same student. 

Among the middle schools, the 

prior to, versus the during/ after, 

comparisons are less striking, but the 

pattern appears the same. In general, 

during and after the TCP, absences 

and tardies have declined markedly. 

CFCC has gathered data for the TCP 

session that recently has concluded, 

although that data has not been ana

lyzed to date. CFCC also plans to 

gather data for the remaining two ses

sions and to publish comprehensive 

results of its findings. 

In addition to the statistical data, 

what lessons have TCP organizers 

learned thus far? As one CFCC stu

dent fellow has reflected, "there is no 

'one size fits all' about truancy." 

Unpublished student paper, Univ. 

Bait. School of Law, on file with 

author. Indeed, root causes underly

ing truant behavior are myriad . 

Nonetheless, as CFCC student fellows 

and project organizers have observed, 

many parents and caregivers are des

perately seeking help to reverse the 

cycle of truancy; unfortunately, they 

often do not know where to start. 

Many times, truancy is symptomatic 

of a serious individual or family prob

lem for which services are needed and, 

hopefully, are available. Enhancing 

communication between the schools 

and the home is critical. Students' par

ticipation in the TCP improves when 

there is consistent, meaningful com

munication between the school and 

the parents or caregivers. 

Finally, while the TCP can assist 

children to improve their school 

attendance, the children need more. 

For example, children need to sense 

a connection between attending 

school daily and future opportuni

ties. CFCC has begun to address 

some of these challenges by working 

with certain TCP judges and other 

volunteers who are attempting, 

through structured mentoring pro

grams, to provide the children with 

positive role models. 

Where do we go from here? As a 

Baltimore Sun Editorial focusing on 

the TCP has noted at the launching of 

the TCP, "The US-organized plan has 

a grant for the next two years; we 

hope organizers are working to 

secure funding for the future, and to 

extend it to other districts." Back to 

School, Editorial, Bait. Sun, Dec. 27, 

2004, at 12A. In fact, plans are under

way to do just that. With additional 



funding, CFCC hopes to expand the 

program to ten Baltimore City 

schools. Given that the TCP serves an 

average of forty-five students per 

school for each year of operation, 

expanding the program promises to 

reach 450 additional students and 

their families. 

CFCC also envisions creating a 

full-time Truancy Court Program 

Coordinator position, as this role 

presently is very part-time. Along 

with coordinating the actual truancy 

court sessions, the TCP Coordinator 

identifies speakers on topics of inter

est to parents and caregivers attend

ing the TCP and does a great deal of 

community outreach. In fact, CFCC 

hopes to hire a social services/ com

munity outreach professional to 

develop and integrate counseling, 

mediation, and other social services 

into the TCP and to act as a liaison to 

the mental health and social services 

communities. CFCC intends to 

develop ongoing training sessions 

for school administrators, coun

selors, and teachers on effective 

means to address truancy. 

CFCC has initiated efforts to part

ner with the business community 

and with policymakers to provide 

internships and/ or employment for 

successful TCP "graduates," one 

means to show students the relation

ship between attending school and 

future life possibilities. To ensure 

that the TCP can be replicated and 

perhaps "institutionalized," CFCC 

plans to publish a manual, including 

forms, releases, sample letters, and 

other documents necessary to oper

ate the TCP. 

Is the TCP worth all the time, 

money, and effort devoted toward it? 

TCP Coordinator Patricia Schminke 

has summarized the truancy court 

graduation at Holabird Elementary 

School on June 1, 2005, a familiar sce

nario among all the participating 

schools. She writes: 

Eight students, ranging 

fro_m kindergarten through

fourth grade, graduated from 

the Truancy Court Program 

this morning. Holabird's prin

cipal, Dr. Vera Bethune-Stew

art, presented each student 

with a certificate of achieve

ment, while Baltimore City 

Circuit Court Judge Althea 

Handy said a few words of 

praise and encouragement to 

each of the "graduates." 

Mothers and/ or grandmoth

ers attended the ceremony and, 

according to Judge Handy, it 

was the first time she saw some 

of them smiling. Each child was 

asked whether he/ she would 

continue to attend school every 

day, to which one and all 

responded affirmatively. 

A touching moment occurred 

when one of the youngest stu

dents timidly approached Judge 

Handy to proudly whisper, "I 

did all my homework this 

week." Judge Handy gave him a 

big hug and congratulations. 

Unpublished paper, Univ. Bait. 

School of Law, on file with 

author. 

It is stories like these that motivate 

the TCP participants to care and to be 

involved. The TCP is an example of 

how an effective community partner

ship can translate into a positive 

change agent. CFCC and the Univer

sity of Baltimore plan to keep moving 

forward and to remain an integral 

part of the TCP team. The students in 

Baltimore City deserve it. 

Barbara Babb may be reached at 

bbabb@ubalt.edu. 
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"Love is All Around Us." Just lil<e the lyrics from a Kenny 

Chesney ballad, the rules of mediation are "all around 

us." This is particularly true now that the Court of 

Appeals has adopted, effective July 1, 2005, the Mary

land Lawyers Rules of Professi nal Conduct (the 

"Lawyers' Rules"') and the comments thereto, which 

replace the Maryland Rules of Professio al Conduct. 

By Stephen E. Moss 
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Mr. Moss is of counsel to the Bethesda law firm of Deckelbaum Ogens & Raftery, Chartered. 



If anything is clear, it is that lawyer

neutrals and lawyers who participate 

in mediation and alternative dispute 

resolution must ascertain and adhere 

to the rules which govern their profes

sional and ethical obligations, while 

either conducting or participating in 

mediation. Let's turn over a few legal 

rocks in order to discover many of 

these rules. 

Rules Governing the 
Lawyer-Neutral 
There was a time when parties could 

go to a third party and obtain assis

tance in resolving their differences. 

Because of the potential for success, 

the courts were quick to turn to this 

process in order to clear their docket 

by utilizing a form of mediation 

called alternative dispute resolution. 

One of the problems was that the 

courts were not over-concerned about 

the manner in which a case was 

resolved; just that it was resolved: the 

"ends justified the means." 

A second problem was that every

one was clamoring for a "slice of the 

pie" - but not everyone was quali

fied to perform this service, particu

larly under the aegis of the courts. 

The response of the Court of Appeals 

was Maryland Rule 17 ("the ADR 

Rules"). These Rules governed "the 

qualifications and selection of a per

son designated to conduct court

ordered alternative dispute 

resolution proceedings ... " 

Under this Rule, the concept of 

"alternative dispute resolution" 

encompassed settlement through a 

settlement conference, neutral case 

evaluation, neutral fact finding, arbi

tration, mediation and other non-judi

cial dispute resolution processes and 

sought to define each of them. Impor-
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tantly, minimum qualifications and 

training were established to conduct 

ADR with additional qualifications 

specified in the case of child access 

disputes, business and technology 

case management program cases and 

marital property issues. 

One of the problems with the ADR 

Rules, however, is that, with certain 

exceptions, they did not specify how 

alternative dispute resolution was to 

be conducted. In the case of "media

tion," Rule 17-102 (d) specified that 

the mediator was to assist the parties 

in reaching their own voluntary 

agreement "without providing legal 

advice" and was not "to recommend 

the terms of an agreement." 

Other than these admonitions, the 

mediator was free to use, for exam

ple, a "fransformative" approach 

and allow the parties to be free to 

pursue their own solution, or could 

be "facilitative" and assist the parties 

as much as possible in suggesting 

alternatives. Moreover, there was a 

dearth of guidance from the circuit 

courts. For example, in the order for 

alternative dispute resolution issued 

by the Circuit Court for Montgomery 

County, the mediator is referred to as 

a "facilitator" which suggests that 

facilitation is expected of the media

tor. No other guidance was provided. 

These Rules are a far cry from the 

kind of regulation existing in a few 

other states. For example, Florida pro

vides comprehensive procedures for 

conducting mediation. Their rules 

include the admonition that "A medi

ator shall not offer a personal or pro

fessional opinion as to how the court 

in which the case has been filed will 

resolve the dispute." Fla.R.Med. 

10.370 (c). 

Comments to the rules, however, 

make a distinction between supply

ing information and options based 

upon the qualification and experi

ence of the mediator. But the rule also 

provides that "A mediator shall not 

coerce or improperly influence any 

party to make a decision or unwill

ingly participate in a mediation. " 

Fla.R.Med.10.310(b). And when a 

mediator crosses the line, the agree

ment reached by the parties can be 

set aside by the court and the media

tor is deemed guilty of unethical 

conduct. (See Kalliope Vitakis-Valchine 

v. Valchine, Fla. District Court of

Appeal, 4th Dist., 2001). California

Rules of Court Rule 1620 also is

equally detailed.

An illustration of an interesting rule 

is Rule 1620.7 requiring a mediator to 

conduct mediation "in a procedurally 

fair maimer"-" a balanced process in 

which each party is given an opportu

nity to participate and make unco

erced decisions. A mediator is not 

obligated to ensure the substantive 

fairness of an agreement reached by 

the parties." 

Rules such as those of Florida and 

California are not irrelevant to Mary

land practitioners. They fill the void 

and constitute part of the growing 

body of mediation law that may be 

applied to judge the "lawyer-neutral." 

Comment 2 to Lawyers' Rules Rule 

2.4 expressly provides that 'In per

forming this role, the lawyer may be 

subject to court rules or other law that 

apply either to third-party-neutrals 

generally or to lawyers serving as 

third-party neutrals. See Md. Rules 

17-101-17-109.

Lawyer-neutrals may also be sub

ject to various codes of ethics, such as 

the Maryland Standards of Conduct 

for Mediators, Arbitrators and other 



ADR Practitioners adopted by the 
Maryland Court of Appeals or the 
Code of Ethics for Arbitration in Com
mercial Disputes prepared by a joint 
committee of the American Bar Asso
ciation and the American Arbitration 
Association." There really are lots and 
lots of rules to consider! 

The next effort by the 
Court of Appeals to regulate lawyer
neutrals was accomplished through 
the Maryland Standards of Conduct 
for Mediators, Arbitrators and 
other ADR Practitioners 
(courts.state.rod.us/ macro). The 
Standards, of course, recognize that 
mediation is based upon the princi
ple of self-determination by the par
ties; emphasize that the process is 
confidential and that the lawyer-neu
tral should be impartial and avoid 
conflicts of interest. 

However, Standard IV requires 
"that neutrals assigned to the parties 
have the requisite training and expe
rience" and imposes upon the neu
tral the duty to improve their skills 
and to conduct the process fairly, 
diligently and in a manner consistent 
with the principle of self-determina
tion by the parties. (See Standard VI 
and IX). At best, these Standards are 
rather nebulous, and it may be sug
gested that this was intended as the 
preface indicates that they were pro
vided as "guidelines." Howeve1� the 
lawyer-neutral would be wise to 
regard these Standards as a mini
mum basis by which to critique the 
lawyers conduct. 

In the family law field, however, the 
lawyer-neutral should not stop at 
these Standards in his or her search 
for applicable rules. For example, the 
American Bar Association, Family 
Law Section, and other organizations 

have promulgated Standards of Prac
tice for Divorce and Family Mediation 
which implement the same concepts 
as the Maryland Standards but are 
broader in scope and are more precise 
in their dealing with some of the 
issues which are unique to mediation 
of divorce and family issues. 
(abanet.org/family/reports). 

Moreove1� the Federal government 
has not been asleep at the mediation 
wheel, either. If you serve as a lawyer
neutral before a federal agency, the 
Administrative Dispute Resolution 
Act, 5 USC Section 571, et. seq. should 
be consulted for rules governing for 
rules governing training, conflicts of 
interest, confidentiality and rights of 
participants. 

The most recent addition to the £ab-

NEEDA 

PENNSYLVANIA 

LAWYER? 

LAWRENCE PAUKER, ESQ., 
a Pennsylvania trial lawyer who 
concentrates primarily in civil 
litigation, personal injury and 
domestic relations, is available for 
referrals. 

LAWRENCE PAUKER is a 
graduate of the Washington 

College of Law (AU.), 1976, a 
member of the Pennsylvania and 

Montgome1y County Trial 

Lawyers & Family Law 

Sections. He practices primarily 
in Philadelphia, Bucks, Chester, 
Delaware and Montgome1y 
Counties. 

LAWRENCE PAUKER 
530 Swede Street 

P.O. Box 1036 
Norristown, PA 19404 

610-277-9800
Toll Free 800-900-4512 

Practicing for over 29 years 

THE BUSINESS OF LAW IS CHANGING 

ARE YOU READY FOR THE FUTURE? 

From traditio11al accounti11g and tax needs to practice start-up 
services, law firm management issues and pr_ofj_tability e11ha11ceme11t. 

For additional information, please contact Steve Manekin. 
I · I 

BUSINESS VALpATION & LITIGATION SERVICES 

From commercial damages to i11telledtual property issues to 
I busi11ess valuatib11s. 

FORENSJC ACCOUNTlNG SERVICES 

Fro1�11�1alfraud i11vest�of1s to 
marital dissolutio11s. 

For additional information, please contact 
Joe Estabrook, Karen May, Chris Rosenthal, 

Ed Tucker or Moe Whalen. 

Let our experts assist you and your clients in adding clarity 

and credibility to complex business and legal issues. 

:�������� IE&!'I 
www.etnet.com 

Baltimore, MD 410-727-5735 • Washington, D.C. 202-638-0902 
Frederick, MD 301-696-1926 

May/June 2006 I MARYLAND BAR JOURNAL I 53 



ric of law governing lawyer-neutrals 

is to be found in the Lawyers' Rules. 

The Court of Appeals adopted the 

Ethics 2000 amendments to the ABA 

Model Rules of Professional Conduct 

and the comments thereto by incorpo

rating them into the Maryland Rules 

of Professional Conduct, together 

with various amendments. The rules 

were effective July 1, 2005. 

( courts.state.md. us/rules) 

The most significant addition is 

Rule 2.4, Lawyer Serving as Third

Party Neutral, which provides as fol

lows: 

(A) A lawyer serves as a

third-party neutral when the 

lawyer assists two or more per

sons who are not clients of the 

lawyer to reach a resolution of a 

dispute or other matter that has 

arisen between them. Service as 

a third-party neutral may 

include service as an arbitrator, a 

mediator or in such other capaci

ty as will enable the lawyer to 

assist the parties to resolve the 

matter. 

(B) A lawyer serving as a

third-party neutral shall inform 

unrepresented parties that the 

lawyer is not representing them. 

When the lawyer knows or rea

sonably should know that a 

party does not understand the 

lawyer's role in the matter, the 

lawyer shall explain the differ

ence between the lawyer's role 

as a third-party neutral and a 

lawyer's role as one who repre

sents a client. 

Clearly there has been recognition 

of the need to protect the public and 

structure the mediation process, espe

cially because the courts require liti-
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gants to participate in the process. The 

few express rules governing the con

duct of the lawyer-neutral are surely 

warranted and helpful. 

The Lawyer Participant 
In the main, the Lawyers' Rules left in 

tact most of the Maryland Rules of 

Professional Conduct as they relate to 

an attorney participating in the medi

ation process. There are some notable 

clarifications, however. Before the 

adoption of the Lawyers' Rules attor

ney's had little direction as to whether 

the Rules of Professional Conduct 

were applicable to mediation. 

We had the decision of the Commit

tee on Ethics of the Maryland State 

Bar Association in Ethics Docket 99-6, 

which held that an intentional mis

representation, if made by an attor

ney during the course of mediation, 

constituted a violation of the Rules. 

But the Court of Appeals had not 

adopted the American Bar Associa

tion Model Rules of Professional 

Conduct which had existed for some 

time which were quite clear on this 

point. This issue has now been laid 

to rest by the adoption of Lawyers' 

Rule 2.4, and particularly Comment 5 

thereto which provides that: 

Lawyers who represent 

clients in alternative dispute-res

olution processes are governed 

by the Maryland Lawyers' Rules 

of Professional Conduct. When 

the dispute-resolution process 

takes place before a tribunal, as 

in binding arbitration (see Rule 

1.0(o)), the lawyer's duty of can

dor is governed by Rule 3.3. Oth

erwise, the lawyer's duty of 

candor toward both the third

party neutral and other parties is 

governed by Rule 4.1. 

One of the most interesting aspects 

of the Rules is the clarification that a 

lawyer has a duty to advise his or her 

client about the mediation process. 

This has been a debatable issue for 

some time, although a number of 

organizations have addressed this 

issue. For example, the Lawyers' 

Creed of Professionalism of the Bar 

Association of Montgomery County, 

Maryland expressly provides that: 

"5. I will endeavor to resolve 

my clients' causes by negotiation 

and by other means where 

appropriate in order to avoid lit

igation and trial, consistent with 

my clients' best interests. 

Thus, although not mentioning 

mediation, this process surely was a 

form of dispute resolution contem

plated by this Creed. Now Comment 

5 to Lawyer's Rule 2.1 expressly pro

vides that "Similarly, when a matter is 

likely to involve litigation, it may be 

necessary under Rulel.4 to inform the 

client of forms of dispute resolution 

that might constitute reasonable alter

natives to litigation." 

Surely, this Comment is not limited 

to the alternative dispute resolution 

process. For example, there is a grow

ing trend towards using collaborative 

law procedures where the parties and 

lawyers are bound to pursue a poten

tial settlement. A basic tenant of this 

process is that in the event the parties 

are not successful, they may not use 

their collaborative lawyers in a litiga

tion process. Thus, there is always 

the potential for the lawyer to lose his 

or her client when pursuing this 

course of action. 

However, it appears that the lawyer 

is duty bound to explain the availabil

ity of this process as well as other 

means of dispute resolution, if in the 



clients' interest. In this regard, a recent 
Ethics Opinion of the Kentucky Bar 
Association (No. KBA E-425, issued 
June 2005) made the important obser
vation "that the collaborative law 
agreement between a lawyer and the 
client cannot alter the lawyer's ethical 
obligations under the Rules of 
Professional Conduct." 

Although we have lived under many 
of the Lawyers' Rules and Comments 
over the years, it is best to review them 
in the mediation context in order to 
gain a clear perspective of the manner 
in which the Rules govern professional 
and ethical obligations during the 
course of the mediation. These obliga
tions start from the moment when you 
advise the client of relevant courses of 
action, and continue throughout the 
mediation process. This is best seen if 
we analyze the Lawyer's Rules in terms 
of pre-mediation responsibilities, and 
responsibilities during the course of 
mediation. Because they are numerous 
and well-know in our experience, I will 
review these rules sequentially and 
with little comment. 

Pre-Mediation Counseling 
• In all professional functions a

lawyer should be competent, prompt 
and diligent. (Preamble). 

• A lawyer shall explain a matter to
the extent reasonably necessary to 
permit the client to make informed 
decisions. (Rule 1.4) 

• A lawyer may not bring or defend
a proceeding or assert or controvert an 
issue, unless there is a basis for doing 
so that is not frivolous. (Rule 3.1) 

• In advising a client, a lawyer may
refer to the law but also to other rele
vant considerations such as moral, 
economic, social and political factors. 
(Rule 2.1) 

• With certain exceptions, a lawyer
shall abide by a client's decisions con
cerning the objectives of representa
tion. (Rule l.2(a)) 

• A lawyer may not assist a client in
conduct which the lawyer knows to 
be fraudulent. (Rule l.2(d)) 

• A lawyer shall not use means
which have no purpose other than to 
delay or burden a third person. (Rule 
4.4) 

Pre-Mediation Preparation 
• A lawyer shall provide competent

representation, including the legal 
knowledge, skill, thoroughness and 
preparation reasonably necessary for 
the representation. (Rule 1.1) 

Participating in Mediation 
• A lawyer may not represent any

one in connection with a matter in 
which the lawyer participated as an 
arbitrator, mediator, judge or third
party neutral. (Rules 1.12 and 2.4). 

• A lawyer may not bring or defend
a proceeding or assert or controvert 
an issue, unless there is a basis for 
doing so that is not frivolous. (Rule 
3.1) 

• A lawyer may not make a false
statement of material fact or law to a 
third person or fail to disclose a mate
rial fact when necessary to avoid 
assisting a client in a criminal or 
fraudulent act. (Rule 4.1) 

• A lawyer may not unlawfully
obstruct another party's access to 
potential evidence. (Rule 3.4) 

• A lawyer may not assist a client in
conduct which the lawyer knows to 
be fraudulent. (Rule l.2(d)) 

• A lawyer may not reveal informa
tion relating to representation of a 
client except as reasonably necessary 
to represent the client or to prevent 

the client from committing a criminal 
or fraudulent act. (Rule 1.6) 

• In advising a client, a lawyer may
refer to the law but also to other rele
vant considerations such as moral, 
economic, social and political factors. 
(Rule 2.1) 

• The lawyer shall abide by the
decision of the client concerning set
tlement. (Rule 1.2). 

In sum, the Rules require just as 
much from lawyers involved in 
mediation as those participating in 
litigation, It is not enough to merely 
suggest to a client that you meet at 
the mediation or ADR hearing and 
see what result can be negotiated. 
The Rules contemplate that the 
lawyer fully inform the client, be 
thoroughly prepared and be an effec
tive advocate so that the client and 
the mediation process have every 
chance of success. 

Conclusion 
While the Lawyers' Rules and the 
other standards and guidelines adopt
ed by the Court of Appeals provide 
ready guidance to the lawyer-neutral 
and lawyer-participant in the media
tion process, it should be obvious that 
the standards adopted by organiza
tions interested in the mediation 
process, formal rules adopted by 
other courts and an evolving common 
law of mediation may well govern 
both the professional and ethical con
duct of the lawyer in the mediation 
process. These rules surely "are all 
around us." 

Mr. Moss may be reached at 

Smoss@deckelbaum.com. 
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Child Custody Experts Answer Tough Questions 

H
ow often do you want to 

know the answers to the 

tough custody questions? 

More importantly, how often do you 

want to know what the experts who 

specialize in child custody have to say 

to the tough questions? Three promi

nent and well respected Maryland psy

chologists were interviewed for this 

article, answering tough questions on 

child custody. 

Dr. Mary Donahue is a psychologist 

specializing in psychotherapy with chil

dren, adolescents, young adult single par

ents, couples, and families. Dr. Alice G.

Dvoskin is a Maryland licensed psyclwlo

gist with a private practice of psychothera

py in Baltimore focusing on issues relating 

to separation, divorce, custody and remar

riage. Dr. Brad Sachs is a psychologist spe

cializing in clinical work with children, 

adolescents, couples, and families in 

Columbia, Maryland. 

Under what circumstances would it 

be in the best interest of your child 

patient to testify in court regarding 

your therapy with such minor child? 

Dr. Sachs: While there might be cir

cumstances in which it would be in the 

best interest of a child patient to be 

allowed to testify in court regarding 

his/her thoughts, desires and prefer

ences regarding custody and visitation, 

it is difficult to imagine a situation in 

which a child's testimony regarding 

his/her therapy would be advisable. 

Dr. Dvoskin: Basically, I would uni

formly reject testifying in court when 

the child is my patient. It can potential

ly destroy the confidentiality and there-
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fore, trust in the therapeutic relation

ship. I would instead encourage the 

use of an evaluator with whom I 

would share information and then the 

evaluator would testify to the issues. 

There are rare exceptions when the 

child is, at least a preadolescent, where 

he/ she and I might plan together 

about my testimony and/ or my testify

ing may protect the child from having 

to endure the stress of addressing the 

court. Under these circumstances, the 

child must be cognitively and emotion

ally capable of understanding the risks 

of my testifying and I must, of course, 

have the privilege waived by the 

child's attorney. 

Dr. Donahue: The only time that 

there might be some merit in doing so 

would be if the child is over the age of 

12 and one of the parents wanted to 

have the therapist removed. If the child 

felt connected to the therapist and felt 

that the therapist was helpful and 

important to him or her and wanted to 

share with the Court the reasons for 

these feelings, then that might be a 

valid reason for bringing the child into 

the Courtroom. In general, it is not 

desirable to have any child testify in 

open Court. 

Based on your experience, under 

what circumstances is shared custody 

an appropriate recommendation? 

Dr. Donahue: This is a valid recom

mendation under a number of circum

stances: 

a. Age of the child: This is not gener

ally recommended if the child is fairly 

young, namely w1der three. If the child 

is older this might be a very appropri

ate recommendation. It may best meet 

the child's needs. It provides the child 

with good access to both parents. 

b. Involvement of the parents prior

to the separation: If the parents had 

shared fairly equally the care of the 

children, such an arrangement might 

best meet the children's needs at any 

age. 

c. Communication of the parents:

The parents should have good commu

nication skills and share a common 

value system. It would be contra indi

cated if the exchanges were fraught 

with tension and anxiety generated by 

the parents being in the same space at 

the same time. 

Dr. Sachs: (Dr. Sachs assumes that 

"shared custody" means legal 

guardianship and decision-making are 

shared, and that the child spends 

approximately equal time with both 

parents.) 

Shared custody is an appropriate 

recommendation when it is clear that 

the divorced/ divorcing parents both 

have: 

Accepted and appropriate

ly grieved for the end of their 

marriage 

Re-negotiated their rela

tionship so that they are disentan

gling their continuing roles as 

father and mother from their con

cluding roles as husband and 

wife 

Begun putting their legiti

mate hurt, anger, and sorrow 

about the end of their marriage to 

the side long enough to commu

nicate about and cooperate in the 

co-parenting of their children 

Displayed on-going evi

dence of their capacity to function 

effectively as a single-parent for 

significant periods of time 

Dr. Dvoskin: Please understand that 

each family must be judged individual-



ly and that there are always exceptions 

to every rule. Given this caveat, I see 

shared custody as a positive arrange

ment giving children optimal access to 

each parent. Ideally, the parents in a 

shared arrangement should live within 

the same community so that the child 

can maintain peer and school relation

ships. In order for shared custody to 

work, the parents should be able to 

communicate in an effective manner 

with regard to child rearing decisions. 

There are some times when it may be 

useful to have a parenting coordinator 

in place to assist in the process. 

Based on your experience, under 

what circumstances is joint legal 

custody an appropriate recommen

dation? 

Dr. Dvoskin: Joint legal custody 

truly requires that parents be able to 

communicate frequently in decision 

making and have, in place, a dispute 

resolution plan, should conflicts arise. 

Basic issues related to religion, child 

rearing techniques, education and 

medical care should be uncontested. 

Dr. Sachs: (Assuming that "joint 

legal custody" means legal guardian

ship and decision-making are shared, 

even though the child may spend sig

nificantly more time with one parent 

than the other), joint legal custody is 

an appropriate recommendation 

when my first three criteria noted 

above (Answer #2) have been met, 

but when one partner is significantly 

more motivated and equipped (from 

a time, energy, and financial stand

point) to handle single-parenting than 

is the other partner. 

Dr. Donahue: Joint legal custody is a 

hot topic. 

a. Certainly if the parents have the 

same value system and are in agree

ment with regard to activities joint 

legal decision making is preferable. 

The children have the advantage of 

input from both of their parents. 

b. If one is unclear as to whether or 

not the parents may work well together 

post judgment, given the history, they 

should be provided with the opportu

nity to· work together with regard to the 

major areas in need of decision making. 

Sometimes once the stress of litigation 

is past the parties regroup and are able 

to co-parent effectively which they 

were unable to do while in the throes of 

the litigation. It is also a good idea to 

provide one parent with an opportuni

ty to be heard with the assistance of a 

Parent Coordinator in those cases 

where one parent has tended to domi

nate the decision making. Sometimes 

parents have a hard time realizing that 

now that they are no longer married 

the same standards do not apply and 

decisions need to be jointly discussed 

instead of being made unilaterally. Use 

of a Parent Coordinator may also help 

the parties develop more effective com

munication skills. 

Based on your experience, under 

what circumstances would a child's 

request or desires be influential in your 

recommendation? 

Dr. Sachs: A child's request or desire 

regarding a custody or visitation 

arrangement always influence my rec

ommendation, but it is important to 

parse these requests or desires and 

understand that they are rarely concep

tualized and articulated in a vacuum. 

Instead, they are often the result of a 

desire to please, protect and/ or avoid 

hurting one of their parents. No child, 

of any age, speaks with complete 

autonomy and authority about visita

tion/ custody fears, doubts, wishes and 

preferences, and every child of divorce 

struggles to find a way to maintain a 

loving relationship with the two par

ents who are no longer able to love 

each other. 

Dr. Dvoskin: In an evaluation, I 

never directly ask the child where they 

want to live or what access schedule 

they prefer. Nevertheless, many chil

dren come in to the interview ready to 

tell me and then I know that their par

ents have likely discussed the issues 

with them. This, of course, is fodder 

for my parenting assessment. I do 

gather information, however, from 

the child as to where friends are locat

ed, school and after school activities, 

descriptions of parents' homes, etc., 

from which I may indirectly deter

mine with which parent/home the 

child is most identified. In the case of 

adolescents, who are intelligent and 

socially mature, I may give greater 

weight to their stated preference. 

Dr. Donahue: A child's request 

should always be considered based on 

all of the factors operative relative to 

the expressed request. The child how

ever, needs to know that he or she is 

not responsible for the ultimate deci

sion. The age of the child is of course 

important. If you have a teenager that 

has strong feelings about living with 

one parent or the other the desire 

should probably be honored. One can

not forge a relationship during these 

years if one has not been formed prior 

to this time. 

If you could make one suggestion for 

our legal system relating to children, 

what would that suggestion be? 

Dr. Donahue: For the finder of fact 

to truly focus on the needs of the child 

or children rather than the due process 

rights of the parents. Often the chil

dren are lost in the legal struggle 

between the parents so that support 

people upon whom they rely are 

removed because one of the parents is 

not happy with that person. Children 

are the victims of their parents' prob

lems and the Court should try to be 

more protective of them. 

Dr. Dvoskin: Resolve child access 

issues first and fast; i.e., within six 

months. Incidentally, this was the pri

mary recommendation of the Child 

Custody Committee, which I chaired, 

for the 1992 Governor's Task Force on 

Family Law. 
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Dr. Sachs: My biggest suggestion for 
our legal system when it comes to sup
porting children whose parents are 
divorcing would be more specificity 
and precision in divorce law. This 
would result in less need for litigation 
and parental reliance on the courts, and 
amplify the relevance, appeal, and 
potency of alternative dispute resolu
tion techniques, such as mediation. 
The more substantial and far-reaching 
this shift becomes, the less psychologi
cally vulnerable the children of divorc
ing parents will be. 

What is the biggest mistake made by 

lawyers representing parents? 

Dr. Donahue: In my opinion, the 
biggest mistake is encouraging warring 
parents to remain in the same house 
until all access and financial matters are 
agreed upon. This forces the children to 
exist in an armed camp. 

Dr. Sachs: The biggest mistake that I 
have seen lawyers make when repre
senting parents in custody disputes is 
neglecting the reality that parents often 
tum to their attorney for direction, 
advice, and protection when they have 
been unable to successfully find a way 
to come to terms with and mourn for 
the end of their marriage. In these situ
ations, the parents' self-serving and 
unavoidably distorted understanding 
and interpretation of their children's 
emotions, needs, and overall adjust
ment are a reflection of their inner con
flicts, and of their residual marital 

conflict, conflicts which can never be 
effectively resolved in a court of law. 

The litigation that generally emerges 
from these situations may indeed 
appear to have a legal basis, but is 
unavoidably counterproductive from a 
psychological standpoint because it actu
ally prevents the necessary dissolution 
of the marriage, and keeps both part
ners maladaptively engaged and 
simultaneously unable to take on the 
responsibility of learning how to re
negotiate their relationship and estab-
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lish effective and cohesive co-parenting. 
As a result, the parents may, without 

realizing it or meaning to, act more like 
they a�·e more loyal and committed to 
their lawyer (or their lawyer's viewpoint) 

than they are to their child, and if the 
lawyer is not aware of this tendency, 
his/her efforts to conscientiously advo
cate for his/her client may inadvertent
ly maintain and promote this 
competitive and highly dysfunctional, 
disadvantageous process. 

Dr. Dvoskin: It is hard to say, but the 
following does apply to most cases. 
Encourage the client to work toward a 
settlement with the estranged spouse. It 
is usually far better for the parties to 
work out an agreement with one anoth
er than leave it to any Judge that sees 
them for a limited amount of time. 
Don't suggest to the client that they are 
likely to get some large settlement or 
get what they want via the legal 
system. Be realistic. 

In what manner can parents in con

tested custody cases best assist their 

children in navigating the legal 

process? 

Dr. Sachs: It is always best to protect 
children as much as possible from 
adversarial interactions between their 
parents, to shield them from the details 
of litigation, to reassure them that they 
will still have a mother and a father 
even though their parents will no 
longer be wife and husband, to speak 
neutrally or positively about one's ex
spouse throughout litigation, and to 
reassure them that their voice, their feel
ings, and their desires will be heard and 
taken into consideration at some point. 

Howeve1� parents involved in con
tested custody cases ultimately can best 

assist their children in navigating legal 
contentiousness by considering the 
possibility that the custody "contest" 
itself has much more to do with their 
inability to end their marriage with 
civility, dignity and respect than it has 
to do with substantial, defensible con-

cems or differences of opinion regard
ing the best interests of the child. 

Dr. Donahue: Parents should make 
it clear to the children that they did not 
cause the separation or the problems 
between the parents. They also need to 
do this many, many times. Children 
usually feel that somehow it is their 
fault that the parents are not going to 
stay together. It doesn't matter how 
many times you tell them that it is not 
their fault they usually feel that it is. 

It is also very helpful if they do not 
discuss their feelings about the other 
parent in front of the children. The bet
ter the parents get along the better the 
children tend to do. It is very hard for 
any child to hear disparaging remarks 
about one parent from another. The 
individual is after all the child's parent. 

Dr. Dvoskin: Parents assisting their 
children: 

a. Keep the children out of the
conflict. 

b. Do not share legal goings on with
them except to reassure them that both 
parents have their best interests at 
heart and will work together to pro
mote the child's best relationship with 
both parents and their respective 
extended families. 

c. Assure them that, while you wish
to promote their needs, the decisions 
are not theirs to make, but rathe1� up to 
the adults who love them. 

In reading these responses, many 
conclusions may be drawn. Most 
intriguing is the similarity in the 
experts' positions. They did not know 
the identity of the other experts being 
interviewed, nor did they see their 
responses, yet some of the experts' 
answers mirrored one another. 

By Jolie G. Weinberg and 
Marni B. Schwartz 
Ms. Weinberg and Ms. Schwartz are part

ners who practice domestic law at the law 

firm Weinberg, Schwartz & Steyer in 

Columbia, Maryland. 
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Can State's Attorney Office Representing Child Support 

Enforcement Agency Represent prose Defendants? 

Y
our inquiry states that you are 
an attorney for the Child Sup
port Division of a Maryland 

County State's Attorney's Office. It is 
your responsibility to assist custodial 
parents in their efforts to obtain child 
support payments from non-custodial 
parents pursuant to a contract 
between the State and Federal Gov
ernment, governed by Title IV-D of 
the Social Security Act. You indicate 
that you and the child support staff 
make it clear to the custodial parents 
that you represent the child support 
enforcement agency in seeking the 
best interest of the child and that this 
message is repeated verbally and in 
writing throughout the application 
process and whenever there may be 
any confusion as to representation. 
The application process requires the 
custodial parent to sign a "Notice of 
Legal Representation" which states 
that your client is the Child Support 
Enforcement agency and that you do 
not represent either parent. 

You further indicate that when a 
defendant wishes to have his/her 
child support order modified, 
he/ she is referred to the pro-se clinic 
located in the Circuit Court House. 
All appropriate papers and instruc
tions are available to him/her and 
an attorney is available several times 
a month to assist with the process at 
no cost to the defendant. 

You indicate that recently, there has 
been a request that your office file 
modification .requests on behalf of 
defendants in order to reduce their 
child support payment obligations. 
In an effort to clear up any ethical 
issues that may arise as a result of fil
ing on behalf of defendants, you are 
requesting a written opinion address
ing the following questions: 

1) May the Child Support Divi-
sion of the County State's Attorney's 
Office ethically assist a Defendant in 
preparing paperwork for a down
ward modification in cases where that 
office has previously assisted the cus
todial parent? 

2) May the Child Support Attor-
ney go to Court and argue that a 
downward modification is appropri
ate in cases where he/she has previ
ously assisted the custodial parent? 

3) May the Child Support Divi-
sion of the County State's Attorney's 
Office furnish information to the 
Defendant about the custodial parent 
that was obtained as a result of 
his/ her contacts with our office or 
from an independent source? 

4) After assisting the Defendant
with modification paperwork, may 
the child support attorney then argue 
against the decrease of child support 
at the hearing? 

5) Assuming the Child Support
Division of the County State's 

Attorney's Office may ethically 
assist a Defendant in an attempt to 
reduce child support, if while 
preparing the case it is determined 
that the Defendant has willfully 
failed to pay child support, may that 
attorney then use information pro
vided voluntarily in the case prepa
ration process against him/ her in a 
criminal non-support case? 

After consideration of your inquiry, 
it is the opinion of the Committee that 
each of the potential actions that you 
propose would be ethically impermis
sible. Since the Committee does not 
opine on legal issues and is not in a 
position to interpret the legislation 
which authorizes your handling of 
child support cases, it has taken at 
face value your analysis of who you 
actually represent in the process of fil
ing child support claims. 

The Committee believes that Rule 
1.7 of the Maryland Rules of Profes
sional Responsibility, Conflict of 
Interest: General Rule, would apply 
to your situation. Rule 1.7 states as 
follows: 

(a) Except as provided in para
graph (b), a lawyer shall not represent 
a client if the representation involves 
a conflict of interest. A conflict of 
interest exists if: 

(1) the representation of one client
will be directly adverse to another 
client; or 
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(2) there is a significant risk that the
representation of one or more clients 
will be materially limited by the 
lawyer's responsibilities to another 
client, a former client or a third person 
or by a personal interest of the lawyer. 

(6) Notwithstanding the existence
of a conflict of interest under para
graph (a), a lawyer may represent a 
client if: 

(1) the lawyer reasonably believes
that the lawyer will be able to provide 
competent and diligent representa
tion to each affected client; 

(2) the representation is not
prohibited by law; 

(3) the representation does not
involve the assertion of a claim by 
one client against another client rep
resented by the lawyer in the same 
litigation or other proceeding before 
a tribunal; and 

(4) each affected client gives
informed consent, confirmed in 
writing. 

The Committee believes that your 
"assisting" a defendant in the prepa
ration of paperwork for a downward 
modification constitutes representa
tion of that defendant. Under 

l.7(a)(2), there certainly appears to be
a significant risk that your representa
tion of the defendant will be material
ly limited by your responsibility to, at
the very least, the Child Support Divi
sion of the State's Attorney's Office.
You have indicated that it is the Child
Support Division that is empowered
to obtain and collect child support
payments from the same persons that
you would be representing in order to
reduce those payments. The Commit
tee does not believe that this would be
a conflict that can be waived because
it does not seem possible that you
would be able to provide competent
and diligent representation to a defen
dant under the circumstances.

Since it is the Committee's opinion 
that members of your office may not 
ethically assist a defendant in han
dling a modification case where your 
office has previously assisted a custo
dial parent, it goes without saying 
that it is also the Committee's opinion 
that the actions set forth in your 
inquiry as posed in paragraphs 2-5 
would also be improper. 

We would, in addition, call your 
attention to Rule 1.6, Confidentiality 

Coming up in the 

Maryland 
Bar Journal 

of Information, which prohibits the 
revelation of information relating to a 
representation, except under specified 
circumstances, none of which would 
apply in the situations that you have 
inquired about. This prohibition 
against the revelation of information 
acquired from the defendant magni
fies the ethical dilemma that members 
of your office would be faced with if 
they were allowed to handle cases on 
behalf of defendants. You would be 
faced with the decision as to whether 
information acquired during the 
course of the representation of a 
defendant would have to be turned 
over to your own office for purposes 
of prosecuting or aiding the opposing 
party of the very client that you are 
representing in the same matter. 

For the various reasons set forth 
above, it is the opinion of the Com
mittee that the representation of 
defendants in modification cases, by 
members of your office, is prohibited 
under the Rules. 

The Ethics Committee 
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Diligence and Due Diligence 

E
very year complaints dealing 

with a lack of diligence, often 

accompanied with a complaint 

of inadequate communication, repre

sent the largest number of grievances 

sent to the Attorney Grievance Com

mission and disciplinary agencies in 

other states. If an attorney engages in 

a sufficient number of complaints 

his/her license may be removed. See 

an early case prior to the creation of 

the Attorney Grievance Commission, 

P/webus, 276 Md. 353, 347 A.2d 556 

(1975)). Needless to add, when an 

attorney has not only failed to act dili

gently, and thereafter is not candid 

with a client, the added misrepresen

tation enhances the sanction. 

In addition to the mandate of Rule 

of Professional Conduct 1.3, the term 

"due diligence" is often used in con

nection with preparation of informa

tion for a client who is about to 

embark on a large real estate transac

tion, or a business merge1� on in other 

situations of a like nature. The term 

"Due diligence" " ... comprehends 

inspection and investigation, where 

prudent, to determine the existence of 

deficiencies before they become criti

cal, and the failure to discover defects 

which examination would necessarily 

have disclosed ... " Firemen's Fund Ins. 
Companies v. M/V Vignes, 74 F.2d 1552

(1987). This term is found in cases 

involving malpractice claims or fail

ure to follow some procedural rule. 

The 1.3 "diligence" requirement is 

as follows: "A lawyer shall act with 

reasonable diligence and promptness 

in representing a client." Annota

tions to this rule citing Maryland 

cases reveal that a single inadvertent 

"failure to appear" may represent a 

violation of this rule; alcoholism or 

mental disorder is usually not a 

defense to a violation of this rule; nor 

is "workaholism." 

At the August, 2005 meeting of the 

National Organization of Bar Counsel 

a number of cases representing viola

tions of each of the rules of profes

sional conduct were discussed. 

Some, dealing with the "diligence" 

violation, follow. 

Matter of Anderson (Kansas, 

December, 2004). Anderson was a 

newly admitted attorney (2002) who 

became the subject of seventeen (17) 

complaints. Shortly after his admis

sion he made an arrangement with a 

disbarred attorney who would meet 

with clients and prepare pleadings 

for Anderson to sign. Anderson 

failed to perform work or appear in 

court. His plea for leniency based on 

inexperience failed when it was 

pointed out that disciplinary investi

gators gave him some advice about 

opening a client's account (another 

violation) and that judges tried to 

help him, advice which he ignored. 

He claimed depression but had not 

sought treatment until he was the 

subject of an interim suspension. He 

was disbarred. 

In the Matter of Barrington a 2005 

case from Wisconsin, the respondent 

was publicly reprimanded for failure 

to respond to interrogatories and 

failure to attend a motions hearing 

resulting in a default judgment 

against his client. 

Counsel for Discipline vs. Peters 269 

Neb. 162 (2005) resulted in a public 

reprimand as well as a one year pro

bation during which he can not take 

on any bankruptcy cases and must 

obtain 15 CLE credits in bankruptcy 

law. He represented two clients in 

Chapter 13 bankruptcies, filed plans 

that did not comply with the rules, 

failed to object to a creditors motion 

for relief from the automatic stay and 

failed to file an amended bankruptcy 

plan resulting in dismissal of the 

bankruptcy case. 

Cleveland Bar Assn. v. Kirsh, 105 

Ohio St.3d 435 (2005). The respon

dent was indefinitely suspended 

despite the bar association recom

mendation of disbarment. He had 

practiced law for 40 years with no 

disciplinary complaints. Then, five 

(5) complaints were received that he

had accepted retainers and did not

work. He closed his law office and

could not be found. The indefinite

suspension was granted to give him

an opportunity to provide an expla

nation should he reappear.
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Another Ohio case, Cuyahoga Coun

ty Bar Assn. v Kelley, 105 Ohio St.2d 55 

(2004) resulted in an indefinite sus-

pension with reinstatement condi

tioned on 12 hours of CLE related to 

law office management and a monitor 

for two years after reinstatement. Kel

ley was admitted in 1963 and had 

been suspended in 1994 for two years 

for neglecting client matters. In this 

case he represented a guardian and 

failed to file an inventory or an 

accounting. In a second matter he 

failed to list assets in a bankruptcy 

matter. In a third matter he withheld 

funds from a personal injury settle

ment to pay a hospital bill, did not 

pay it and his client was sued. (Editor

ial comment; a rather lenient sanction 

in view of the prior sanction). 

was a nine (9) month's suspension 

and until certain restitution. The 

respondent was 75 years old, legally 

blind, and practiced criminal defense 

in Chicago, handling over 100 murder 

cases winning acquittals in 80-85% of 

them. He incompetently represented 

two different criminal defendants in 

death penalty cases and neglected a 

criminal appeal. He neglected to call a 

witness in one case at the sentencing 

phase that the judge hoped would 

relieve the judge from imposing a 

death penalty. When that witness read 

of the sentence in the newspaper, he 

wrote the public defender's office 

resulting in an appear, a vacation of 

the death sentence and finally a life 

sentence on re-sentencing. 

In re Jeffrey B. Grable, 607 S.E.2d 554 

(Ga. 2005), a six month suspension 

ment agency without completing 

work of four clients or returning 

promptly their files to them. He had 

numerous mitigators. 

There are many, many more 

including our own recent cases of 

Attorney Grievance Commission vs. 

Brisbon, 870 A.2d 586 (2005) and 

Attorney Grievance Commission vs. 

Kreamer, 876 A.2d 79 (2005). Lack of 

diligence (neglect) is found in many 

areas of practice. A good practice tip 

is to have a good tickler system man

dating a review of all your client mat

ters in advance of a problem. Then 

decide to either represent the client 

diligently or withdraw if you are able 

under rule 1.16. It is not pleasant to 

have your name appended to a disci

plinary case in the law books. 

In re Earl L. Washington (Illinois, was imposed on Grable who closed Melvin Hirsltman 

March 2005), Respondent's sanction his practice to work for a govern- BarCounse/ 
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