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By Bud Stephen Tayman

C hapter 12 (“Chapter 12”) 
of the United States 

Bankruptcy Code, title 11, 
United States Code, (the “Code”) 
was established to help family 
farmers and family fishermen in 
economic difficulty reorganize 
their debts without losing their 
farms or commercial fishing 
operations. 



September 2017         MARYLAND BAR JOURNAL        5  

SAVING THE 
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Qualifying for Relief under Chapter 12 of the United States Bankruptcy Code
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Hall v. U.S., 566 US 506, 132 S.Ct. 
1882, 182 L.Ed. 2d 840 (2012). While 
Hall specifically applied to a case 
involving a family farmer, it applies 
to Chapter 12 and, therefore, applies 
equally to a case involving a family 
fisherman. Chapter 12 first appeared 
in 1986 as a temporary measure by 
the Bankruptcy Judges, United 
States Trustees, and Family Farmer 
Bankruptcy Act of 1986 and became 
permanent as of July 1, 2005, by the 
Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005 
(“BAPCPA”). Until BAPCPA, Chapter 
12 relief was available only to family 
farmers. BAPCPA extended Chapter 

12 relief to family fisherman. 
Chapter 12 offers unique bankrupt-

cy relief, not available under any other 
Chapter of the Code. It contains the 
best parts of Chapter 13 and Chapter 
11 resulting in a powerful arsenal of 
debt and asset reorganization tools. 
Among other things, (a) under Code, 
§ 1231, as in Chapter 11, sales of assets 
through a Chapter 12 Plan are free of 
transfer and recordation taxes, and 

(b) under Code, § 1222(b)(9), 
Chapter 12 combines the streamlined 
confirmation process of Chapter 13 
with the Chapter 11 ability to reorga-
nize and pay secured debts including 
real property liens well beyond the 

three- or five-year Chapter 12 plan 
length without the cumbersome and 
time intensive Chapter 11 confirma-
tion process. 

Chapter 12, however, offers much 
more than that. There are at least two 
significant forms of relief available 
only in Chapter 12 and nowhere else 
in the Code: 

First, the ability to “cram down” 
liens on the debtor’s principal resi-
dence under Code, §§ 506(a) and 
1222(b)(2). This enables the debtor 
to reduce the amount secured by the 
lien to the market value of the real 
property and restructure the total 
obligation by paying (1) the resulting 
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reduced secured debt in full under 
different and more favorable pay-
ment terms, and (2) the amount of 
the debt in excess of the market value 
as a general unsecured claim, often 
pro rata and not payment in full. Cf. 
Nobelman v. American Savings Bank, 
508 U.S. 324 (1993) (discussing bifur-
cation of mortgage on principal resi-
dence into secured and unsecured 
components and prohibition thereof 
in Chapter 13).

Second, under Code, § 1222(a)(2)
(A), capital gain tax on the prepetition 
sale of farm assets used in the debt-
or’s farming operation is treated as a 
dischargeable general unsecured debt 
often payable pro rata and not in full. 
This is a significant departure from 
the usual treatment of capital gain 
taxes which are often priority taxes, 
non-dischargeable, and payable in 
full. Even though post-petition sales of 

applicable farm assets are not subject 
to this favorable tax treatment, Hall, 
supra at 1885-90, Code, § 1222(a)(2)(A) 
represents a significant tax benefit to a 
Chapter 12 debtor.

In light of the enhanced nature 
of Chapter 12 relief, in particu-
lar the cram down and tax benefits, 
Chapter 12 is relief is highly sought. 
Conversely, and for the same rea-
sons, the requirements for eligibility 
for Chapter 12 relief are stringent. To 
the extent the enhanced relief benefits 
debtors, it potentially operates to the 
detriment of creditors. Regular credi-
tors are detrimentally impacted by the 
cram down provisions and the ability 
to more completely restructure long 
term secured debt. Taxing authorities 
are detrimentally impacted by con-
version of what otherwise would be 
priority tax debt to general unsecured 
debt. Consequently, motions to dis-

miss Chapter 12 proceeding are rou-
tinely filed so the court may determine 
the debtor’s eligibility for Chapter 12 
relief. The motions are filed by credi-
tors to avoid being subjected to the 
enhanced relief and by Chapter 12 
trustees to preserve the integrity of the 
bankruptcy system by ensuring that 
only eligible debtors proceed under 
Chapter 12. This article describes the 
eligibility requirements for a debtor 
to file and continue to proceed under 
Chapter 12. 

Initially, pursuant to Code, §109(f), 
only a family farmer or family fish-
erman with regular annual income 
may be a debtor under Chapter 12. 
Regular annual income means annual 
income sufficiently stable and regular 
to enable payments to be made under 
a Chapter 12 Plan. Code, §101(19) 
(family farmer) and Code, §101(19B)
(family fisherman). Individuals, and 
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to a limited extent, corporations, and 
partnerships (“Entity” or “Entities”) 
may be family farmers and family 
fishermen. Entities may be a family 
farmer or family fisherman if more 
than 50 percent of the outstanding 
stock or equity is held by one fam-
ily, or by one family and relatives 
and such family or relatives conducts 
either the farming operation, Code, 
§101(18)B., or the commercial fish-
ing operation, Code, §101(19A)B. In 
essence, to qualify as a family farmer 
or family fisherman, the Entity must 
be family-held, as opposed to being a 
conglomerate. Notably, a conglomer-
ate may be a “farmer” as defined at 
Code, §101(20) for purposes of invol-
untary filings and conversions, but 
not a family farmer for eligibility for 
Chapter 12 relief.

To qualify as an eligible family 
farmer and family fisherman requires 
the satisfaction of three separate 
but intertwined tests depending on 
whether the debtor is an individual or 
an Entity: (1) the debt test (both indi-
viduals and Entities), (2) the income 
test (individuals only), and (3) the 
asset test (Entities only). The meaning 
of a farming operation and a com-
mercial fishing operation must first 
be understood before looking at the 
three eligibility factors. The eligibility 
factors cannot be determined apart 
from either a farming operation or a 
commercial fishing operation: 

Farming Operation Defined
Farming operation includes, but is not 
limited to, farming, tillage of the soil, 
dairy farming, ranching, production 
or raising of crops, poultry, or live-
stock, and production of poultry or 
livestock products in an unmanufac-
tured state. Code, §101(21). 

What constitutes a farming opera-

tion is not intuitive. However, the 
definition of farming operation is to 
be liberally construed in order to fur-
ther Congress’ purpose of helping 
family farmers to continue farming. 
In re Watford, 898 F 2d. 1525, 1527 
(11th Cir. 1990). Courts will consider 
the totality of the circumstances to 
determine if the operation is a farm 
operation and consider (a) whether 
the location of the operation would be 
considered a traditional farm, (b) the 
nature of the enterprise, (c) the type 
of product and its eventual market, 
(d) the physical presence or absence 
of family members on the farm, (e) 
ownership of traditional farm assets, 
and (f) whether the operation involves 
the growing or development of crops 
or livestock. In re Sugar Pine Ranch, 
100 B.R. 28-31(Bkrtcy. D. Or 1989). In 
addition to the above factors, by far 
the most significant factor is whether 
the operation is subject to the inherent 
risks of farming, Id.; In re Showtime 
Farms, Inc. 267 B.R. 541 (Bkrtcy. E.D. 
Tx. 2000); and In re Carter, (Bkrtcy. 
M.D. N.C. 2017). Whether the opera-
tion is a risk-laden enterprise in which 
bad weather or disease can have a 
devastating effect on the farmer’s 
business. In re Poe, 2009 WL 2357160 
(Bkrtcy.N.D.W.Va. 2009). An addition-
al factor is whether the operation is a 
service-oriented business rather than 
a self-contained farming operation 
which produces agricultural goods 
for consumption with compensation 
measured as a share of profits and not 
a fee for services rendered. Id.

a. The following operations have 
been held to be farming opera-
tions: raising timber, In re Glenn, 
181 B.R. 105 (Bkrtcy. E.D. Okla 
1995); dog breeding, In re Maike, 
77 B.R. 832 (Bkrtcy. D. Kan. 
1987); operating a dairy farm, In 

re Wolline, 74 B.R. 208 (E.D. Wis. 
1987); leasing farmland on a crop 
share basis, In re Burke, 81 B.R. 971 
(Bkrtcy. S.D. Iowa 1987); and horse 
breeding for resale Poe, supra.

b. The following operations have 
been held not to be farming 
operations: excavation, crush-
ing, and sale of rock as gravel, 
Carter, supra; cleaning chicken 
houses and selling manure as 
service business, In re McNeal, 
848 F.2d 170 (11th Cir. 1988), aff’g 
77 B.R. 315 (S.D. Ga.1987); aerial 
crop dusting as service business, 
In re Van Air Flying Service, 146 
B.R. 816 (Bkrtcy. E.D. Ark. 1992); 
horse breeding, boarding, show-
ing, and training where breeding 
was an incidental part of opera-
tion, In re McKillips, 72 B.R. 565 
(N.D. Ill. 1987); and stone crab-
bing operation, Watford, supra 
(prior to addition of family fish-
erman to Chapter 12). 

c. Equine operations present 
unique circumstances. They are 
often found not to constitute 
traditional farming operations. 
Whether a horse farm is a farm-
ing operation is often a matter of 
degree. There appears to be no 
binding 4th circuit authority on 
the issue. There are cases which 
hold that only the breeding and 
sale of horses is a farm operation, 
Poe, supra and McKillips, supra. 
There are also cases which hold 
that horse breeding, training, 
and boarding are farm opera-
tions as well, depending on the 
degree that the specific activity 
constitutes a primary, or a minor, 
portion of the overall operation. 
See, e.g. McKillips, supra (breeding 
an incidental part of operation). 
But see, Showtime Farms, supra, in 
which the court said,
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[The] Debtors’ business [i]s 
raising horses for resale, board-
ing horses, training horse, rent-
ing horses, and giving riding 
lessons .... The Debtor main-
tains a pasture for the horses 
owned by the Debtor and by 
others that are boarded on the 
premises. The Debtor raises 
Bermuda grass ...but most of 
the hay and feed for the ani-
mals is purchased. The prop-
erty is insured under a farm 
policy and has an agricultural 
exemption for state tax pur-
poses. ... the real property 
owned by the Debtor contains 
traditional farm facilities and 
[the] Debtor conducts tradi-
tional farming operations. The 
Debtor’s operations are subject to 
the inherent risk of any farming 
operation including fluctuating 
market prices, feed prices, uncer-
tain weather, and risk to livestock 
from disease and injury. The court 
must overrule [the] argument 
that the Debtor is not eligible for 
Chapter 12 relief because it is not 
a traditional farm.

Showtime Farms, supra at 543. 
(emphasis added). 

Commercial Fishing 
Operation Defined
Commercial fishing operation means 
either (a) the catching or harvesting 
of fish, shrimp, lobsters, urchins, sea-
weed, shellfish, or other aquatic spe-
cies or products of such species, Code, 
§101(7A)(A) or (b) aquaculture activi-
ties consisting of raising for market 
any species or product described in 
subparagraph (a). Code, §101(7A)(B). 

There is a dearth of case law in 
regard to family fisherman. Until the 

body of case law is more developed, 
and due to the similarity in the stat-
utes governing family farmer cases 
and family fisherman cases, courts 
may tend to rely on or refer to family 
farmer case law in determining cer-
tain of the issues in regard to family 
fisherman eligibility under Chapter 
12, while relying on the Code’s defi-
nition of a commercial fishing opera-
tion. See, e.g. In re Victorious, 545 B.R. 
815, 821 (Bkrtcy D. Vt. 2016). Due to 
the exact language of the definition, it 
may be somewhat easier to determine 
a commercial fishing operation than a 
farming operation. See, e.g., Lakefront 
Investors, LLC v. Clarkson, 484 B.R. 72, 
75-76 (D. Md. 2012) (court held that 
debtors as Eastern Shore watermen 
engaged in aquaculture activities were 
engaged in commercial fishing opera-
tion but not eligible for Chapter 12 
relief as debt limits exceeded). 

After determining if the debtor is 
engaged in either a farming operation 
or a commercial fishing operation, 
the analysis moves to the remain-
ing eligibility factors. These factors 
are contained at the Code provisions 
which define a “family farmer”, Code, 
§101(18), and a “family fisherman”, 
Code, §101(19A).

Debt Test (Both Individuals 
and Entities)
A. Family Farmer - Code, §101(18)A. 
and (B)(ii)

1. On the petition date, the indi-
vidual (or individual and 
spouse) or Entity must be 
engaged in a farming opera-
tion and have aggregate debts not 
exceeding $4,153,150.00, and  

2. not less than 50 percent of the 
aggregate noncontingent, liquidat-
ed debts must have arisen out of 

a farming operation owned or 
operated by the individual or 
Entity, exclusive of any debt for 
a principal residence or dwell-
ing unit unless that debt arises 
out of the farming operation.  

a. Note that the debt limits 
consist of all debts of the 
debtor whether those debts 
are contingent, unmatured, 
contested, or unliquidated. 
Moreover, at least 50 percent 
of the total noncontingent liq-
uidated debts must have aris-
en out of the farming opera-
tion. This essentially means 
that at least 50 percent of the 
debtor’s debt must have aris-
en from the farming operation 
and that amount must be non-
contingent and completely 
liquidated to a sum certain. 

b. The challenge will be to show 
that the debt test has been sat-
isfied with debt arising from a 
qualifying farming operation.  

c. Notably, all dollar amounts 
contained in the Code auto-
matically adjust every three 
years in accordance with 
the consumer price index. 
Therefore, the amounts 
contained in Sections A.1. 
above and B.1 below are 
effective for all bankrupt-
cy cases filed on and after 
April 1, 2016, and will adjust 
again on April 1, 2019, and 
every three years thereafter.  

B. Family Fisherman - Code, 
§101(19A)A.(I) and (B)(ii)(II) 

1. On the petition date, the individ-
ual (or individual and spouse) 
or Entity must be engaged in 
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a commercial fishing operation 
and have aggregate debts not 
exceeding $1,924,550.00, and  

2. not less than 80 percent of the 
aggregate noncontingent, liqui-
dated debts must have arisen out 
of a commercial fishing opera-
tion owned or operated by the 
individual or Entity, exclusive 
of any debt for a principal resi-
dence or dwelling unit unless 
that debt arises out of the 
commercial fishing operation.  

a. Due to the reduced aggregate 
debt limits and increased per-
centage amounts as applied 
to family fisherman, the eli-
gibility requirements for 

Chapter 12 relief as a family 
fisherman are more stringent 
than those for family farmers. 

b. The text at Section 2. a. though 
c. above applies equally to 
family fisherman cases.

After satisfying the debt test, the 
analysis moves into the income test if 
the debtor is an individual, or to the 
asset test if the debtor is an Entity.

Income Test (Individuals 
Only)
A. Family Farmer - Code, §101(18)
A.(I) and (ii)

1. The individual (or individual 

and spouse) must have received 
from the farming operation 
more than 50 percent of the 
individual’s (or individual and 
spouse’s) gross income for:  

(a) the taxable year preced-
ing the year in which the 
bankruptcy case is filed, or  

(b) for each of the 2d and 3d 
taxable years preceding the 
taxable year in which the 
bankruptcy case is filed.

B. Family Fisherman - Code, 
§101(19A)A.(ii)

1. The individual (or individu-
al and spouse) must have 
received from the commercial 
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fishing operation more than 50 
percent of the individual’s (or 
individual and spouse’s) gross 
income for: 

(a) the taxable year preceding 
the year in which the bank-
ruptcy case is filed.

As with the debt test, and due to 
the reduced options in the time frame 
available to demonstrate qualifying 
income, the eligibility requirements 
for family fisherman continue to be 
more stringent than those for fam-
ily farmer eligibility. While there is 
no applicable 4th circuit precedent in 
regard to the applicable definition of 
gross income in the Chapter 12 eligi-
bility context, one court from within 
the 4th circuit has held that Congress 
intended for “gross income” to have 
the meaning ascribed thereto by the 

U.S. Tax Code. In re Sandifer, 448 B.R. 
382, 385-86 (Bkrtcy. D. S.C. 2011). As 
with the debt test, the income test 
must be satisfied with income arising 
from a qualifying farming operation 
or commercial fishing operation. 

Asset Test (Entities Only)
A. Family Farmer - Code, §101(18)
B.(I) and 
Family Fisherman - Code, §101(19A)
B.(ii)(I)

The asset test is the same whether the 
Entity is a family farmer or a family 
fisherman. For each, more than 80 per-
cent of the value of the Entity’s assets 
must consist of assets related to the 
farming operation or commercial fish-
ing operation respectively.

Conclusion
The foregoing demonstrates the 
requirements for a debtor to quali-
fy for Chapter 12 relief. Experience 
proves that many more petitions will 
be filed under Chapter 12 than will be 
allowed to remain and proceed there-
under. For those which remain, the 
debtor will become entitled to the best 
and most comprehensive relief avail-
able to a debtor in bankruptcy. 

Mr. Tayman maintains law offices in 
Germantown, Maryland, where he focuses 
his practice on all aspects of bankruptcy 
representation in bankruptcy cases filed 
under chapters 7, 11, 12, and 13. A mem-
ber of the MSBA Consumer Bankruptcy 
Section Council, he may be reached at 
btayman@taymanlaw.com.
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Agricultural 
Antitrust Pitfalls
By John C. Monica, Jr. and Jetta C. Sandin

Many prominent grocery store food brands are marketed under the names of well-known 
agricultural cooperatives comprised of farmers from across the country, including Maryland. 
According to the USDA, the gross revenue of domestic cooperatives and their member farmers 
tops $128 billion annually and accounts for over 2 million jobs. U.S. antitrust laws prohibit 
competitors from working together to restrain trade, i.e., to collude on pricing or reduce 
supply. See 15 U.S.C. § 1 (2012). However, in the early 1900s, Congress encouraged farmers to 
work together through cooperatives to jointly bring their products to market, and to even set 
prices, although this would ordinarily violate antitrust laws. The theory was to provide farmers 
with greater bargaining power in their dealings with profit-seeking middle men without 
unduly raising consumer costs. To assist in this goal, Congress enacted the agricultural antitrust 
exemption contained in the Capper-Volstead Act of 1922.
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Capper-Volstead Act
The Capper-Volstead Act allows 
“farmers, planters, ranchmen, dairy-
men, nut or fruit growers [to] act 
together in associations, … in collec-
tively processing, preparing for mar-
ket, handling, and marketing in inter-
state and foreign commerce, such 
products of persons so engaged.” 7 
U.S.C. § 291 (2012). “Marketing” has 
been interpreted broadly to include 
not only jointly selling products, but 
actual price fixing and withholding 
products from market. See Md. & 
Va. Milk Producers Ass’n v. United 
States, 362 U.S. 458, 466 (1960); 

United States v. Hinote, 823 F. Supp. 
1350, 1354 n.8 (S.D. Miss. 1993). The 
Act, however, places certain struc-
tural requirements on cooperatives, 
including that all members must be 
farmers/producers, the cooperative 
must be “operated for the mutual 
benefit [its] members” and “shall not 
deal in the products of nonmembers 
to an amount greater in value than 
such as are handled by it for mem-
bers.” 7 U.S.C. § 291. 

The past decade has witnessed 
significant legal attacks on Capper-
Volstead-Act cooperatives and their 
members. Numerous antitrust law-

suits have been filed seeking hun-
dreds of millions of dollars from 
farmers who have done their best 
to comply with their cooperatives’ 
antitrust requirements. Cooperatives 
and farmers in the mushroom, milk, 
potato, egg, and broiler industries 
have defended large antitrust law-
suits. In an attempt to avoid the 
potential Capper-Volstead Act’s anti-
trust exemption, plaintiffs often claim 
the defendants’ conduct falls out-
side of the Act’s protections and/
or the structure of the cooperative 
is improper. If plaintiffs are success-
ful, the results can be staggering. 



September 2017         MARYLAND BAR JOURNAL        17  

Damages are trebled if proved and 
successful plaintiffs may also recov-
er attorney’s fees. 15 U.S.C. § 15 
(2012). State antitrust laws may also 
be invoked in certain circumstances. 
Recent examples follow.

Mushrooms
Mushroom growers and one of 
their cooperatives have defended 
a supply management program 
since 2006 when they were first 
sued for alleged antitrust viola-
tions in Pennsylvania federal court. 
Complaint, In re Mushroom Direct 
Purchaser Antitrust Litig., No. 2:06-
cv-00620 (E.D. Pa. filed Feb. 10, 
2006). Plaintiffs claimed that, start-
ing in 2001, the cooperative and its 
members agreed to increase prices 
and reduce supply by, among other 
things, purchasing mushroom farms 
and reselling the land with restrictive 
deed covenants preventing its use as 
mushroom farms. The Mushrooms 
plaintiffs argue that such conduct 
is not protected by Capper-Volstead 
because the Act does not protect 
pre-production supply management 
activities, monopolization of trade, 
or suppression of competition with 
non-members.

Additionally, plaintiffs alleged, and 
the court agreed, that the coopera-
tive and its members are not Capper-
Volstead protected because at least 
one member of the cooperative was 
not a true “farmer” under the defi-
nition of the Act. The alleged non-
farmer defendant was the sister cor-
poration of an actual farmer and had 
the same ownership as the non-farm-
er entity. However, the court found 
that because, among other reasons, 
the owner signed the cooperative 
membership form in the name of the 
non-farmer entity (which defendants 
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argued was by mistake), neither the 
cooperative nor its members were 
protected by the Capper-Volstead Act.

Milk
Dairy farmers and their cooperatives 
recently settled a nationwide antitrust 
class action involving supply manage-
ment allegations. See Complaint, In re 
Fresh Milk Pricing Antitrust Litig., 
No. 4:11-cv-4766 (N.D. Cal. filed Sept. 
26, 2011). Plaintiffs claimed that dairy 
farmers were paid by a cooperative to 
voluntarily retire complete herds of 
milk cows and stay out of the market 
for one year. Non-members could 
allegedly participate in the program 
as well. The herd retirement program 
allegedly increased raw milk prices 
$9 billion over approximately seven 
years.  

Plaintiffs claimed that pre-produc-
tion supply management - retiring 
cows before they could produce milk 
- was not protected conduct under 
the Capper-Volstead Act. Dairy farm-
ers have already agreed to settle the 
indirect purchaser claims, meaning 
claims made by people who pur-
chased milk and milk products at gro-
cery stores, for $52 million. Several 
related actions remain pending.

Potatoes
The potato industry has also faced 
antitrust lawsuits for attempting 
to manage supply. See Amended 
Complaint, In re Fresh & Processed 
Potatoes Antitrust Litig., No. 4;10-md-
02186 (D. Idaho filed Dec. 13, 2010). 
Plaintiffs complained that farmers, 
through regional and nationwide 
cooperatives, violated the antitrust 
laws by limiting potato planting acre-
ages and paying farmers to destroy 
existing stock and/or not grow addi-

tional potatoes. Defendants were 
not entitled to Capper-Volstead Act 
protections, according to plaintiffs, 
because their cooperatives included 
packers and other non-famer entities.

In 2015, defendants settled direct 
and indirect purchaser class actions. 
The settlements include both mon-
etary ($19.5 million to retail potato 
purchasers and $5.5 million to indi-
rect purchasers) and injunctive relief. 
As part of the injunction, defendants 
were “prohibited from participating 
in agreements setting the number 
of potato-plantable acres or other-
wise setting the amount or volume 
of potatoes that any potato producer 
will grow.” The remainder of the case 
settled in December 2016.

Eggs
In 2008, direct and indirect egg pur-
chasers filed antitrust class actions 
alleging that sixteen egg farmers and 
two of their cooperatives engaged 
in a conspiracy to raise the price of 
shell eggs and egg products by reduc-
ing supply. Complaint at 41-55, In 
re Processed Egg Products Antitrust 
Litig., No. 08-md-02002 (E.D. Pa. filed 
Jan 4, 2013). Several direct actions 
by other plaintiff groups followed. 
The farmers allegedly increased cage 
space requirements for layers, coor-
dinated molting schedules and flock 
reductions, and exported eggs at 
a loss in order to reduce domestic 
supply. Again, plaintiffs argued that 
pre-production supply management 
is not protected under the Capper-
Volstead Act.

Plaintiffs also contested the 
Capper-Volstead Act status of the 
cooperatives because at least one of 
the defendants was allegedly not a 
farmer. The court agreed, in part, with 
plaintiffs and ruled that one of the 

two cooperatives involved was not a 
Capper-Volstead protected organiza-
tion because one of its members was 
not a farmer/producer, potentially 
exposing certain defendants to hun-
dreds of millions of dollars in alleged 
damages.

Since the litigation’s inception, sev-
eral defendants have settled with 
certain plaintiffs, paying over $100 
million. Eight defendants remain in 
at least one of the actions.

Broilers
In the most recent case, filed in 
September 2016, a putative class of 
direct purchasers of broiler chickens 
filed suit in federal court in Chicago 
against thirteen of the largest domes-
tic broiler processors for alleged vio-
lating Section One of the Sherman 
Act beginning in January 2008 when 
the processors purportedly started 
to jointly reduce broiler produc-
tion in order to raise prices. Class 
Action Complaint at 1, Maplevale 
Farms, Inc. v. Koch Foods, Inc., No. 
1:16-cv-08637 (N.D. Ill. filed Sept. 2, 
2016). According to the complaint, 
the named defendants controlled 
90 percent of the U.S. broiler mar-
ket. During the period of the alleged 
broiler reductions, plaintiffs assert 
broiler market prices rose approxi-
mately 50 percent while at the same 
time, feed costs -  a primary expense 
in raising broilers - fell approximate-
ly 20 percent to 23 percent. Plaintiffs 
contend this dramatic rise in prices 
is directly attributable to the defen-
dants’ alleged conspiracy to reduce 
broiler supply.  

The case is based on statements 
that processors made at various 
industry meetings and public and 
private communications starting in 
2008, in which individual processors 
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allegedly encouraged the rest of the 
industry fall in line and reduce sup-
ply. The complaint identifies over 
40 purported supply reductions by 
defendants between January 2008 
through August 2012. Finally, to 
enforce the alleged conspiracy, the 
complaint claims that defendants 
policed each other and made sure all 
companies were complying with the 
production cuts through the use of 
a private agricultural statistics and 
data collection company. Three addi-
tional direct purchaser class actions 
were filed in September and October 
2016, as well as an indirect purchaser 
class action in September. Short of a 
quick settlement, broiler processors 
may be facing a decade (or more) of 
litigation. It is too early to determine 
whether or not the Capper-Volstead 
Act will be an issue in the litigation.

Legal Challenges
The Capper-Volstead Act antitrust 
exemption has undergone great scru-
tiny by both plaintiffs and the courts. 
In the two most recent decisions on 
the subject, both the Mushrooms and 
the Eggs courts found that the inclu-
sion of a single non-farmer mem-
ber destroyed the Capper-Volstead 
immunity for both the cooperative 
and all of its farmer members. The 
Mushroom defendants appealed the 
decision to the Third Circuit, and 
while the court declined to reach the 
merits of the issue, it held “whether 
the arguably inadvertent inclusion 
of an ineligible member strips an 
agricultural cooperative of Capper-
Volstead protection is both serious 
and unsettled.” In re Mushroom 
Direct Purchaser Litig., 655 F.3d 158, 
164 n.4 (3d Cir. 2011).

Given all of this, there is uncertainty 
for the ordinary farmer who has done 
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everything it can to comply with its 
cooperative’s antitrust requirements 
but can be pulled into one of these 
multimillion-dollar lawsuits?  

A hypothetical farmer joins a 
Capper-Volstead-Act cooperative by 
submitting a membership application 
that requires it to certify that it owns 
land on which it grows crops. The 
same application is required from 
all members, and once it becomes 
a member, the farmer must recer-
tify the same information every year. 
If a member subsequently fails to 
qualify as a “farmer” or fails to sub-
mit the required certification, the 
cooperative may revoke its mem-
bership. The farmer, in turn, also 
receives assurances that all of the 
programs offered by the cooperative 
are Capper-Volstead compliant. In 
this hypothetical example, assume 
there is a small member, who, when it 
joined the cooperative, was a farmer. 
In the intervening years, that famer 
sold off its property and production 
facilities, but remained committed 
to the industry. Each year when the 
entity receives its cooperative certi-
fication form, it simply pays its dues 
and certifies in error that it is still 
Capper-Volstead compliant. Because 
it is a small entity, these mistakes go 
unnoticed. 

Five to 10 years later, agricultural 
prices skyrocket, and the cooperative 
and its members are sued for alleged 
price-fixing or supply manipulation. 
A suit is filed and in discovery plain-
tiffs learn that the cooperative had a 
non-farmer as a member.

Is There Room for  
“Good Faith”?
Plaintiffs will likely assert that the 
cooperative lost its Capper-Volstead 
protection the day the hypotheti-

cal farmer sold its last property and 
ceased production. If plaintiffs’ argu-
ment is successful, it may expose 
the cooperative and its members to 
debilitating antitrust liability for all 
the intervening years. The cooper-
ative’s members, though, acted in 
good faith, but are exposed to sub-
stantial damages.  

In real life, when presented with 
similar circumstances, some defen-
dant-farmers have asserted a “good 
faith” Capper-Volstead affirmative 
defense. In the Mushrooms and Eggs 
cases for example, defendant-farmers 
argued that they should be protected 
by the Capper-Volstead Act’s anti-
trust exemption because they acted 
reasonably and, in good-faith, and 
did the best they could to comply 
with the Capper-Volstead Act and 
their cooperatives’ requirements.  

In Mushrooms, the defendants 
argued among other things that 
they, in good faith, relied on advice 
of counsel that their conduct was 
legal; therefore, they should be enti-
tled to the protections of the Capper 
Volstead Act. The court rejected the 
argument in large part because the 
advice of counsel defense is typi-
cally only available for claims that 
require specific intent - Section One 
of the Sherman Act does not require 
a specific intent. In re Mushroom 
Direct Purchaser Litig., 54 F. Supp. 
3d. 382,391 (E.D. Pa. 2014).  

Similarly, in Eggs, certain defen-
dants argued that a good-faith affir-
mative defense should be avail-
able to protect reasonable farmers 
from antitrust liability, just as it is 
available in the labor context. This 
is particularly true since both the 
labor exemption and the agricultural 
exemption are born out of Section 
6 of the Clayton Act. Additionally, 
the Eggs defendants argued that 

a good-faith antitrust defense had 
been recognized by other courts 
when faced with complex regulatory 
schemes that were difficult to navi-
gate. Without such a defense, the 
defendants argued, innocent farmers 
could face ruinous liability.  

Emphasizing that antitrust exemp-
tions must be narrowly construed, 
the Eggs court agreed with the 
Mushrooms court and found that no 
such defense exists. In re Processed 
Egg Products Antitrust Litig., 2016 
U.S. Dist. LEXIS 133110, *41 (E.D. Pa. 
Sept. 28, 2016). The court signaled 
that it was sympathetic to the farm-
ers’ situation, but “[u]ntil Congress 
may be motivated to turn its atten-
tion to this gaping hole, diligent 
policing by co-operative members of 
the membership rules is the only 
available protection.”

Practicalities
Laying the burden of embedding a 
good faith defense in the Capper-
Volstead Act at Congress’ feet does 
little to help farmers and their coop-
eratives today. Farmers have effec-
tively become guarantors of their 
cooperative’s Capper-Volstead Act 
status. As one federal appellate court 
has acknowledged, the issue is both 
serious and unsettled. It will take 
years, if not decades, of expensive 
litigation and appeals before court 
opinions coalesce to provide anything 
close to a definitive answer. Lobbying 
Congress for reform, though, may 
not present a much more appetiz-
ing option and may not be any more 
expedient.

In the interim, cooperatives and 
their farmer members must be dili-
gent in policing their membership 
rolls and scrutinizing their collective 
conduct. Simply requiring annual 
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compliance certification may not be 
enough. Cooperatives should con-
sider requiring background docu-
ments to confirm actual farmer sta-
tus, which could then be verified and 
authenticated on a frequent basis. 
Cooperatives and farmers may also 
seek legal opinions or auditor state-
ments confirming Capper-Volstead 
Act status. They should also consider 
adding an automatic expulsion clause 
to their membership agreements and 
by-laws. At least one court has looked 
favorably on such a clause in preserv-
ing the Capper-Volstead Act status 

of a cooperative. Alexander v. Nat’l 
Farmers Org., 687 F.2d 1173, 1185 (8th 
Cir. 1982). Additionally, cooperatives 
may consider requiring members to 
indemnify the cooperative and/or its 
members for any errors committed in 
the certification process.

While cooperatives and their mem-
bers do, and should, continue to play 
an important role in the U.S. agricul-
tural industry, until either the Courts 
or Congress provide clarity as to the 
bounds of Capper-Volstead immu-
nity, both farmers and cooperatives 
would be wise to seek advice from 

antitrust counsel before rushing into 
a new joint undertaking. Otherwise, 
they may be confronted with a 
decade-long lawsuit as well.

Mr. Monica is managing partner of 
Porter Wright Morris & Arthur LLP’s 
Washington, D.C. office and a member 
of the firm’s agricultural antitrust group.  

Ms. Sandin is an antitrust associate at 
Porter Wright Morris & Arthur LLP in its 
Washington, D.C. office.  Her practice 
includes representing and counseling 
farmers and their cooperatives in anti-
trust actions.
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gricultural operators have been at the forefront of 

the adoption of drones to carry out a broad range 

of functions. Drones, also known as unmanned aerial 

vehicles (UAVs) or unmanned aerial systems (UASs), 

are remotely piloted aircraft that, for agricultural use, are 

typically outfitted with sensing devices such as still or video 

cameras, or sensors that measure temperature, ground 

moisture, or the chemical composition of soils. Ongoing 

advances in technology and recently established federal 

regulations have lowered previously existing barriers to using 

drones for a variety of civilian applications. As we’ll discuss, 

some significant technical hurdles and regulatory limitations 

currently prevent the full potential of drones in agriculture 

from being realized, but a vigorous effort is underway to 

overcome these current constraints.

Flying Ahead of the Pack:Drones in the Agriculture Industry
By Allison I. Fultz

A
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Other commercial drone applications 
include photography and videography 
for operations as varied as real estate 
marketing, cinematography, surveil-
lance, search and rescue, wildlife man-
agement, asset management, insurance 
appraisals, and inspection of large-scale 
energy and transportation facilities. 
Drones equipped with radio-frequen-
cy identification sensors can quickly 
and accurately track inventory in large 
warehouses or production yards. 

For agricultural users, drone tech-
nology has enabled rapid advances in 
efficiency in precision crop monitor-
ing and planting through the use of 
drone-mounted moisture and nutrient 
sensors. Drones enable the inspec-
tion, surveying, and observation of 
large areas of land more quickly, more 
cheaply, and in greater detail than can 
be accomplished on foot, in a vehi-
cle, or from an airplane or helicopter. 
Drones also afford significant safety 
benefits, since they allow close inspec-
tion of areas such as power pylons or 
tank or silo interiors that may be haz-
ardous for humans to access.

Current Regulation
Although drones were initially devel-
oped as military devices, Congress 
included provisions in the FAA 
Modernization and Reform Act of 
2012 (FMRA) to transfer the poten-
tial benefits of drone technology to 
civilian aviation. FMRA Sec. 332(a)
(1) directed the Federal Aviation 
Administration (FAA) to “develop a 
comprehensive plan to safely acceler-
ate the integration of civil unmanned 
aircraft systems into the National 
Airspace System (NAS).” Congress 
also specified that the plan employ 
a phased approach to introducing 
drones into the NAS and that FAA 
work to (i) define the acceptable stan-

dards for operation and certification 
of civil unmanned aircraft systems; 
(ii) ensure that any civil unmanned 
aircraft system includes a sense and 
avoid capability; and (iii) establish 
standards and requirements for the 
operator and pilot of a civil unmanned 
aircraft system, including standards 
and requirements for registration and 
licensing (see FMRA § 332(a)(2)).

As the first step in its multi-phased 
implementation of the drone provi-
sions of FMRA, FAA issued a final rule 
that became effective on August 29, 
2016 (see Operation and Certification 
of Small Unmanned Aircraft Systems, 
81 Fed. Reg. 42,063 (June 28, 2016) 
(codified primarily at 14 C.F.R. parts 
101 and 107) (“Final Rule”)), and 
opened a new chapter in the develop-
ment of drone enterprises by autho-
rizing the operation of drones under 
broad general criteria. The Final Rule 
eliminates the detailed and time-con-
suming case-by-case review process 
by which FAA reviewed applications 
for drone operations between the pas-
sage of FMRA and publication of the 
Final Rule, and it sets out straight-
forward parameters for drone use. 
Now, basic registration and licens-
ing requirements apply to individual 
aircraft and operators: As long as a 
certified “remote pilot” flies his or her 
FAA-registered drone in compliance 
with the criteria set forth in FAA’s 
regulations, no additional authoriza-
tion or licensing is required. 

The ultimate goal of FMRA’s phased 
approach to integrating remotely 
piloted aircraft into the NAS is that 
manned and unmanned aircraft share 
the nation’s skies. Currently, the Final 
Rule permits only small UASs (sUASs), 
defined as drones weighing under 55 
pounds, including any payload, to be 
operated in civilian use. Over the next 
few years, FAA will be issuing rules to 

govern the use of larger drones, includ-
ing for freight and passenger use, and 
to extend the use of drones beyond 
existing regulatory limitations.

Vehicle and Operating 
Requirements
The Final Rule establishes the tech-
nical and registration criteria that 
drones must meet and the bounds 
within which sUAS operators are per-
mitted to fly. 

Operators must register any sUAS 
larger than 0.55 pounds and lighter 
than 55 pounds (including any payload) 
with the FAA (see 14 C.F.R. §§ 91.203(a)
(2), 107.13). The remote pilot must per-
form a preflight visual and operational 
check of each sUAS before each flight 
to ensure that safety-pertinent systems 
are functioning properly. This includes 
checking the communications link 
between the control station and the 
UAS (see 14 C.F.R. § 107.15). 

Significantly, because the technol-
ogy to ensure that drones can inde-
pendently “sense and avoid” other 
objects to prevent collisions is not 
sufficiently developed, operators can-
not fly a drone beyond the visual 
line of sight (BVLOS) of the opera-
tor and/or a spotter without specific 
authorization from the FAA (see 14 
C.F.R. § 107.31). Nighttime operations 
are also forbidden without express 
authorization (see 14 C.F.R. § 107.29). 
These existing limitations have con-
strained the adoption of UASs for 
various commercial uses, particularly 
in agriculture, since the prohibition of 
flight BVLOS significantly hinders the 
use of drones over a broad geographic 
area, and the limitation on nighttime 
operations restricts the numerous uses 
of drones for agricultural monitor-
ing that do not rely on visual inputs. 
However, an operator who is able to 
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demonstrate that his or her proposed 
operations will meet FAA safety cri-
teria can obtain a waiver from FAA 
for operations that go beyond the 
constraints defined in the Final Rule. 
Particularly for agricultural users who 
will be operating drones over prop-
erty that they own, lease, or otherwise 
control, and not over populated areas, 
a waiver of the Final Rule’s BVLOS or 
nighttime limitations may permit the 
desired scope of operations.

Additional operating parameters 
established in the Final Rule require:

• An operator may never operate 
in a careless or reckless manner 
(see 14 C.F.R. §§ 107.23, 91.13). 
Careless or reckless operation is 
that which endangers the life or 
property of another person or 
allows an object to be dropped 
from a sUAS in a manner that 
creates an undue hazard to per-
sons or property.

• Drones cannot be operated over 
persons who are not directly 
involved in flight operations, 
unless those persons are under 
a covered structure or inside a 
stationary vehicle that provides 
protection from a falling sUAS 
(see 14 C.F.R. § 107.39).

• No operations from a moving 
vehicle are allowed unless in 
a sparsely populated area (see 
14 C.F.R. § 107.25). Part 107 
does not define “sparsely popu-
lated area.” FAA observes that 
determining whether an area is 
sparsely populated is “typically 
fact dependent.” 81 Fed. Reg. at 
42,115. It is reasonable to assume 
that, for most agricultural appli-
cations, use of a vehicle as the 
base of drone operations will 
likely not require a waiver from 

FAA. Allowable use of a mov-
ing ground-based vehicle may 
overcome some of the limitations 
imposed by the restriction on 
flights BVLOS.

• The operator must keep his or 
her drone within sight without 
the use of visual aids such as 
binoculars (see 14 C.F.R. § 107.31). 
A drone operator may use a visu-
al observer to extend observa-
tion of flight operations beyond 
the operator’s visual line of sight, 
as long as the operator and visual 
observer maintain uninterrupted 
contact (see 14 C.F.R. § 107.33). 
An operator or team may oper-
ate only one drone a time (see 
14 C.F.R. § 107.35). As discussed 
above, an operator may seek a 
waiver of these requirements, 
which would allow flight BVLOS 
of the operator or visual observer 
and would allow the operation 

of more than one drone at a time. 
The limitation on BVLOS opera-
tions without a waiver is one 
of the most significant impedi-
ments to the expansion of sUAS 
use. The rapid advance of UAS 
technology and intense interest 
from a wide range of industries 
seeking BVLOS operations sug-
gest that relaxation of this restric-
tion is likely to be one of the next 
revisions of the Final Rule.

• Minimum weather visibility 
must be at least three miles from 
the operator’s control station (see 
14 C.F.R. § 107.51(c)). The maxi-
mum allowable altitude is 400 
feet above the ground, or higher 
if the drone remains within 400 
feet of a structure (see 14 C.F.R. 
§ 107.51(b)). The maximum 
speed for sUAS operations is 100 
mph (87 knots) (see 14 C.F.R. § 
107.51(a)).

410-296-4408       www.firstmdtrust.org   
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One of the essential future require-
ments of safe autonomous drone flight 
is to prevent collisions through the 
capability to “sense and avoid” other 
aircraft or obstacles. Current technolo-
gy does not reliably allow drones to do 
this, which is why maintaining a visual 
line of sight and continuous commu-
nication between the operator and an 
observer are critical. Developing robust 
sense and avoid capacities is a difficult 
technical task, and much current UAS 
research is focused on developing this 
technology. BVLOS flight will likely 
become the norm for drone operations 
once sense and avoid technology is 
fully developed.

Pilot Certification
To operate the controls of a small UAS 
under the Final Rule, an operator 
must obtain a remote pilot airman cer-
tificate with a small UAS rating from 
FAA (see 14 C.F.R. part 107, subpart 
C) or be under the direct supervision 
of a person who holds such a certifi-
cate (see 14 C.F.R. §§ 107.12, 107.63). A 
person must be at least 16 years old to 
be licensed and may obtain a remote 
pilot certificate by taking a written 
aeronautical knowledge examination 
(see 14 C.F.R. § 107.67) and submit-
ting to a background check. Licensed 
operators must update their knowl-
edge test every two years (see 14 C.F.R. 
§ 107.65). Study guides and testing 
opportunities are available through a 
variety of providers.

Practical Considerations
For those considering using drones as 
part of their own agricultural opera-
tions or as a contractor providing ser-
vices to others, remote pilot certifica-
tion for the operator and registration 
of any drones are the basic prerequi-

sites. If use beyond the limits of the 
Final Rule is necessary, the operator 
may apply to FAA for a waiver from 
specific limitations on a case by case 
basis upon a demonstration to FAA’s 
satisfaction that the proposed use will 
be safe. The case-by-case process by 
which FAA evaluates waiver requests 
can take anywhere from a few weeks 
for routine requests (e.g., nighttime 
operation) to several months for more 
novel proposals.

Insurance needs for persons operat-
ing a drone for commercial purposes 
are similar to those for other types of 
contracting, including commercial gen-
eral liability, automobile liability, and 
non-owned aircraft liability (if operat-
ing drones owned by others), in addi-
tion to specialized physical damage/
hull coverage and UAV operations lia-
bility coverage. The novelty of drone 
technology and lack of an extensive 
history of use and claims have spurred 
insurance providers to offer creative 
and flexible solutions, including insur-
ance coverage on a flight-by-flight or 
hourly basis. Such products may help 
control the cost of coverage.

Whether you plan to operate a drone 
yourself, have an employee conduct 
drone operations, or hire someone to 
perform drone-based services on your 
property, a few strategies are worth 
bearing in mind:

• If you allow a third party to per-
form drone operations on your 
property, require the drone con-
tractor to sign a waiver of claims 
and assumption of liability.

• Obtain UAS liability insurance 
and require all third-party drone 
users to provide proof of such 
coverage. 

• Require third-party drone oper-
ators to provide their remote 

pilot credentials, drone registra-
tion information, and any spe-
cial operating authority that the 
operator may have obtained 
from FAA. If you obtain a waiv-
er for your own purposes, keep 
careful records of the application, 
backup documentation, and all 
communications from FAA.

Operating a drone on one’s private 
property for personal use constitutes a 
recreational use that requires registra-
tion of the drone but not pilot certifi-
cation. Be aware, however, that if you 
use a personally owned drone in con-
nection with your commercial opera-
tion, FAA may consider such flights 
to be a commercial use. Even though 
FAA’s analysis to date of whether 
drone operations are commercial or 
recreational has focused on whether 
the drone operations themselves are 
being conducted for hire, a business 
owner’s flying his or her own drone 
in furtherance of a commercial enter-
prise may fall into the category of 
commercial users required to comply 
with the Final Rule.

What’s Next?
FAA is the federal agency with broad 
responsibility to regulate the NAS to 
ensure the safety of persons and prop-
erty in the air and on the ground and 
to prevent collisions between aircraft 
and between aircraft and other objects 
(see 49 U.S.C. § 40103). FAA is also 
charged with ensuring the safe flight 
of civil aircraft in air commerce, which 
it accomplishes through regulations 
and the establishment of minimum 
standards for safe operations (see 49 
U.S.C. § 44701(a)).

The intersection of FAA’s jurisdic-
tion with state and local law is an 
area of open debate. FAA’s regulation 
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of drones focuses on maintaining the 
safety of the NAS and of all types 
of flight operations. On a somewhat 
different track, emerging public con-
cerns about harms arising from drone 
use have centered on issues such as 
trespass or invasion of privacy and 
have sparked legislative activity at the 
state and local level across the U.S. 
Generally, however, if drone opera-
tions are alleged to have caused cogni-
zable harm, existing legal theories pro-
viding relief in tort, nuisance, and tres-
pass are typically sufficient to support 
actions under state law, in addition 
to any safety enforcement proceed-
ing that FAA may separately institute. 
State or local criminal penalties may 
also apply, depending on the context of 
the alleged drone-caused harms. FAA 
has concentrated its regulatory efforts 
on the technical and operational facets 
of drone regulation and disclaims any 
authority to define privacy protection 
standards in connection with drone 
operations. In addition, expect to see 

litigation addressing the scope of fed-
eral preemption of state or local police 
powers under which a state or munici-
pality may seek to regulate aspects of 
drone use not directly related to avia-
tion safety.

FAA has been preparing a rule to 
govern sUAS flights over people or 
crowds, and release of a preliminary 
rule for public review and comment is 
anticipated to be FAA’s next regulato-
ry action on sUAS. Although the Final 
Rule forbids sUAS operations over 
people or in densely populated areas, 
operators may apply for a waiver of 
this limitation. 

As discussed above, standards for 
BVLOS operations are another near-
term goal, which will depend on how 
quickly reliable sense and avoid tech-
nology develops.

Finally, although likely still years 
off, FAA will develop rules to allow 
much larger UASs to operate in the 
NAS to carry large cargo loads and 
passengers. In this case, large UASs 

have been in use for over a decade 
for military purposes, and the tech-
nology is mature. FAA’s task is to 
develop rules appropriate for civilian 
purposes. The operational characteris-
tics of these larger aircraft more close-
ly resemble those typical of piloted 
airplanes, so the need to accommo-
date large UASs in close proximity to 
people and human activities will not 
drive the development of rules as it 
has for sUASs.

We can expect agriculture to contin-
ue as one of the leading areas for drone 
innovation as BVLOS and autono-
mous flight technology advances, 
enabling efficient surveying, soil mea-
surement, precision planting and crop 
monitoring – along with applications 
that are yet to be developed.

Ms. Fultz is a Partner in the Washington, 
D.C. office of the firm of Kaplan Kirsch 
& Rockwell LLP, where she focuses her 
practice on transactional and regulatory 
matters relating to transportation and 
infrastructure projects.
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The General Assembly’s passage of legislation to protect first responders from civil and criminal liability 
for rendering emergency health care to animals has brought Maryland’s laws governing practicing 

veterinary medicine without a license into sharp focus. The bill (SB0269/HB0216) (the “Bill), 
inter alia, amends Md. Code Ann., Agric. §2-313 to render prohibitions against practic-

ing veterinary medicine without a license inapplicable to law enforcement and 
firefighters providing emergency veterinary care and amends Md Code 

Ann., Cts. & Jud. Pro. Code §5-614 to protect “emergency respond-
ers” from civil liability for providing emergency veterinary aid 

to an animal. Civil immunity would apply whether care 
is provided at the emergency scene, in transit to 

an emergency facility, or through communi-
cations with veterinarians providing 

emergency veterinary assistance. 
Governor Hogan approved 

the bill May 4, 2017.

INJECTING REALITY: 
VETERINARY PRACTICE AND LAY PERSON LIABILITY

By Kathleen J. Masterton
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The Bill resulted after Invisible 
Fence Brand of Baltimore, Inc. 
donated 58 pet oxygen kits to the 
Baltimore County Fire Department. 
The Attorney General opined that 
the veterinary practice law barred 
the Department from using them.

Restrictions on who may provide 
health care to animals of all kinds 
have long been a concern, espe-
cially in industries in which animals 
frequently are in the care and cus-
tody of persons not their owners. 
This article focuses on medical care 
as applied to agricultural livestock, 
especially horses. 

The Regulation of 
Veterinary Medicine
Early attempts to organize ani-
mal health care focused on hors-
es because of their economic sig-
nificance. Carlo Ruini’s 1598 book, 
Anatomia del Cavallo (Anatomy of the 
Horse), was the first comprehen-
sive treatise on the anatomy of a 
non-human species. Wernham, R. B. 
(1968), The New Cambridge Modern 
History: The Counter-Reformation and 
Price Revolution, 1559-1610, Vol. 3 
p. 472 Cambridge University Press. 
Farriers, who specialize in care of 
the hoof, combined their horseshoe-
ing work with general “horse doc-
toring.” Id. In 1674, London far-
riers established the Worshipful 
Company of Farriers as a precur-
sor to veterinary societies. Hunter, 
Pamela (2004), Veterinary Medicine: 
A Guide to Historical Sources, p. 1 
Ashgate Publishing, Ltd.

Veterinary medicine was not prac-
ticed in an organized fashion until 
the 1800s. Before 1802, Colonial 
Maryland had no educated veter-
inarians; farmers relied on them-
selves, neighbors, farriers, and 

Native American healers to treat ani-
mals. Maryland Veterinary Medical 
Association website.. American vet-
erinary schools arose in the early 
19th century in Philadelphia and 
elsewhere. Beginning in 1892, man-
dated veterinary inspections of cat-
tle herds and slaughter of infected 
animals helped end tuberculosis as a 
common cause of human disease. Id.

The State Board of Veterinary 
Medical Examiners (the “Board”), 
charged with regulating animal 
medical care, dates to 1894 (1894 Md. 
Laws ch. 273). Despite the tradition 
of layperson animal care, Agric.§. 
2-301(f) defines the “[p]ractice of 
veterinary medicine” to include, 
inter alia, “the practice by any per-
son who…[d]iagnoses, advises…or 
administers a drug, medicine, bio-
logical product, appliance, applica-
tion, or treatment of any nature, for 
the prevention, cure, or relief of a 
wound, fracture, bodily injury, or 
disease of an animal;” performs den-
tistry on any animal (with certain 
exclusions); or “offers, undertakes, 
or holds himself out as being able to 
diagnose, treat, operate, vaccinate, 
or prescribe for any animal disease, 
pain, injury, deformity, or physi-
cal condition….” This covers almost 
all health-related contact with ani-
mals, regardless of skill required or 
safety of the activity. This definition, 
adopted in 1973 (1973 Md. Laws 
ch. 817), was adapted from equally 
broad verbiage found for decades in 
Article 43 title “Health.” A person 
treating “the ills and injuries of his 
own animals” is excluded from this 
definition if “they otherwise comply 
with all laws, rules and regulations 
relative to the use of medicines and 
biologics.” Agric., §2-301(g). 

A person may not practice vet-
erinary medicine, as defined above, 

unless licensed as a veterinary 
professional. Agric. §2-313(a)(1). 
Generally, the Board’s first action 
upon receiving a legitimate com-
plaint of non-veterinarian medical 
practice is a “cease and desist” let-
ter directing the individual to end 
the unauthorized practice of vet-
erinary medicine. COMAR 15.14.02 
B (2)(b). The Board may to seek 
a court injunction, in addition to, 
and not instead of, the imposition 
of civil penalties under §2-310.1. Id. 
at §2-315. Section 2-310.1, in turn, 
provides that in lieu of license sus-
pension, the Board may impose a 
penalty of not more than $5,000 for 
a first offense. Id. at §2-310.1(a). It is 
unclear whether this clause autho-
rizes a penalty against one engaging 
in unauthorized veterinary practice, 
as it does not expressly authorize 
the imposition of civil penalties on 
a person not licensed by the Board. 
But a lay person can also be sub-
ject to criminal penalties for such 
activities. Preliminary Evaluation of 
State Board of Veterinary Medical 
Examiners, Scott Kennedy, Dept. 
of Leg. Services, Office of Policy 
Analysis, 2008,. http://dlslibrary.
state.md.us/publications/OPA/I/
PESBVME_2008.pdf The threat of 
civil and criminal liability is, there-
fore, a serious one for unlicensed 
“practice of veterinary medicine.”

The inclusion of “dentistry” as 
veterinary medical practice was gall-
ing to horse people. Equine chewing 
causes uneven tooth wear and occa-
sional development of sharp edges. 
This can cause pain and interfere 
with nutrition and the use of a bit in 
a horse’s mouth. For centuries, expe-
rienced horsemen used a metal rasp 
to smooth the teeth. This practice, 
known as “floating” teeth, was often 
coupled with cleaning teeth. Horse 
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floaters with decades of expertise 
flourished, but the practice was the 
unlawful “performance of dentistry” 
when performed by anyone but a 
licensed veterinarian. Under pres-
sure from the equine lobby, in 1981 
an amendment finally allowed these 
professionals to float and clean teeth 
and remove caps. 1981 Md. Laws ch. 
5. Non-veterinarian acupuncturists 
too were subject to Board penal-
ties for treating animals. A 1997 act 
amended “veterinary practice” to 
exclude from its scope acupunctur-
ists in certain circumstances. 1997 
Md. Laws ch. 14, §1. 

Farriers long were limited to 
“horseshoeing”; to do more was 
unlawful practice of veterinary 
medicine. An old saying, “No hoof, 
no horse,” signifies the importance 
of this age-old profession. Farriers 
are skilled professionals who spe-
cialize in total hoof care, correcting 
disease, malformations and perfor-
mance problems in individual ani-
mals. http://www.thefarrierguide.
com/farriery-guide/what-does-a-
farrier-do/.. Changing the length, 
angle and balance of the toe can 
dramatically reduce health effects 
of poor conformation and prevent 
development of injuries to the hoof 
structure and leg as a whole. Id. 
Farriers clean foot tissues, cutting 
out excess hoof wall, dead sole 
and dead frog (the triangular, elas-
tic pad in the sole of a horse’s 
hoof). A modern movement away 
from placing shoes on horses only 
increased the farrier ’s importance, 
but horseshoes are often therapeutic 
in nature; Cornell University’s large 
animal clinic farrier has 400 differ-
ent types of therapeutic shoes in his 
clinic, each made for a particular 
lameness or disease problem to fit 
an individual horse. Marcia King, 

The Art of Therapeutic Shoeing, In The 
Horse, November 1, 1997. 

Equine professionals have always 
relied on these “hoof magicians”, 
professionals critical to every horse. 
Despite their irreplaceable role, prior 
to 2011, farriers also were practic-
ing veterinary medicine without a 
license if they engaged in any activ-
ity other than “hoeseshoeing.” 2011 
Md. Laws chs. 7, 56, 185. 

Exclusions for teeth floaters, acu-
puncturists, and farriers were hard-
won by the horse industry. Deeming 
their professions as unauthorized 
veterinary practice was harmful to 
the industry. Clearly, if such highly 
trained specialists could be penal-
ized, then so could first respond-
ers, who rarely have knowledge of 
horses.

In light of the statutory scheme 
outlined above, immunity for fire 
and police implicates two issues. 
Persons who first encounter an 
equine emergency requiring imme-
diate action usually are not emer-
gency personnel, but everyday horse 
people. Further, the broad definition 
of “practice of veterinary medicine” 
encompasses countless day-to-day 
activities in any custodial horse set-
ting (such as a farm where owners 
board their horses under the care of 
a trainer or other professional), put-
ting horse grooms, trainers, and barn 
managers at risk of prosecution.

Animal Care Good 
Samaritans
Veterinarians and licensed veteri-
nary technicians enjoy immunity 
from civil liability for rendering 
emergency veterinary assistance. 
Md Code Cts. & Jud. Proc. §. 5-614. 
Lay persons have no such immu-
nity. The general “good Samaritan” 

law immunizes an individual for 
“providing assistance or medical aid 
to a victim at the scene of an emer-
gency” in certain circumstances. Id. 
§5-603(c). Section 5-603(a)-(b) immu-
nize first responders “in giving any 
assistance or medical care” at the 
scene of an emergency.. This lan-
guage does not apply to animals.

Consider the good Samaritan in 
the following example: a collision 
occurs involving a trailer holding 
two horses returning from a horse 
show. The impact to the trailer 
injured the horses; the other vehicle 
is at risk of catching fire. Passerby 
Pam, returning from the same show, 
happens to manage a horse farm 
and her car is full of horse equip-
ment. Pam jumps from her car hold-
ing lead shanks (a leash-like tool for 
leading horses). She tries to extri-
cate the horses before fire breaks 
out, but one is so panic-stricken it is 
plunging and rearing, further injur-
ing itself on twisted metal. Pam 
grabs a syringe of acepromazine 
that she obtained from a veterinar-
ian from her car, and administers an 
intramuscular dose of the sedative. 
Using “wraps”, or horse bandages, 
Pam blindfolds each horse and gets 
both out of the trailer to safer loca-
tion. A bystander holds an injured 
horse as Pam works to stop its 
bleeding. She cleans and disinfects 
the numerous lacerations of both 
horses, and applies horse bandages 
to the legs of both horses that have 
begun rapidly to swell. 

As fire breaks out, the fire depart-
ment arrives. Later, a veterinarian 
arrives and takes over the horses’ 
care. He opines that Pam may well 
have saved both horse’s lives and 
praises the quality of her care.

Most people would view Pam as 
a hero. Her quick thinking, willing-
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ness to become involved, and exper-
tise saved the horses and minimized 
the impact of the injuries they suf-
fered. A bad accident could have 
been tragic had she been unable to 
get the horses off the trailer before 
the fire broke out.

Yet, Pam’s actions violated 
almost every clause of Maryland’s 
veterinary practice definition: she 
administered a drug, used appli-
ances and treatments (the blind-

folds, tourniquet and pressure, leg 
bandages), diagnosed and treated 
the bleeding wounds and the leg 
injuries, et al. In the legal world, 
Pam’s actions subject her to crimi-
nal prosecution and civil liabil-
ity. But if Pam – the person who 
responded first to this disaster – 
were a fire fighter, the Bill would 
provide Pam with protection from 
both sources of legal jeopardy.

Another example: a neighbor 

rushes into a burning rural house 
and helps residents and their dogs 
escape the blaze. The people are 
dazed but uninjured. The dogs suf-
fered smoke inhalation. The neigh-
bor administers CPR to the dogs. 
Knowing smoke inhalation will 
immediately cause inflammation 
that constricts respiratory ability, 
the neighbor administers Benadryl 
to help avoid a fatal inflammatory 
response. Eventually, fire personnel 
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arrive at the remote location. The 
neighbor is fully liable for all of his 
actions, including those that violate 
the veterinary-practice rule. But if 
the neighbor was a volunteer fire-
fighter? Complete immunity.

Overbreadth of the 
Veterinary Practice 
Definition in the  
Real World
Consider this: it’s just another day 
on the horse boarding farm. A horse 
comes in from its workout and 
stands with its legs in a bucket of 
ice water. Later, a groom bandages 
all four legs in horse wraps. A horse 
comes in from the paddock with 
a cut over its eye; a groom ren-
ders first aid. Horses are outfitted 
with various leg appliances – bell 
boots, cannon boots – to protect 
from injury. A groom detects a foul 
odor from a horse’s hoof, diagno-
ses it as the disease thrush, and 
applies a copper-based treatment. 
The “cresty” necks of two horses 
indicate Cushing’s disease, so the 
manager restricts their grazing time 
to mornings, when sugar content 
of pasture grass is at its lowest. To 
treat compulsive stall-walking of 
one high-strung horse, a Jolly Ball 
is suspended in its stall. A trainer, 
while riding, feels that the horse’s 
stride is not right. She observes the 
horse trotting in a circle, diagnoses 
the left front leg as unsound, detects 
an otherwise-imperceptible amount 
of heat in the underside of the hoof 
wall, and applies a poultice to pre-
vent formation of an abscess. 

Each activity in this daily routine 
may violate the language of the vet-
erinary practice law. Equestrians’ 
fear of legal action for performing 
age-old horse care is well-founded. 

In 2008, the Board joined with 
the Maryland Board of Chiropractic 
Examiners in efforts to pre-
vent licensed massage therapist 
Mercedes Clemens from massag-
ing horses. The Board claimed 
that massage constituted the ille-
gal practice of veterinary medicine. 
A letter from the Board president 
stated that Maryland’s veterinary 
practice act encompassed “massage 
therapy . . . [and] other manual 
techniques on animals.” The let-
ter also stated, “an individual who 
is not a licensed veterinarian who 
performs any of these procedures 
on an animal would be considered 
to be practicing veterinary medi-
cine without a license.” Institute 
for Justice, “Maryland Veterinary 
Board Backpedals on Animal Massage 
Monopoly, But Therapists Remain 
Under Threat,” press release dated 
July 11, 2008. The letter threatened 
non-veterinarians who practice ani-
mal massage with criminal pros-
ecution. But on July 11, 2008, the 
Board released a statement that 
“[Ms. Clemens] is not prohibited 
from massaging horses for the pur-
poses she describes in her lawsuit.” 
The arbitrary change in the Board’s 
position was not explained, nor has 
any further clarification been forth-
coming.

Clemens had 30 years of practical 
experience as a horse owner and 
was certified in equine massage, 
which can alleviate physical dis-
comfort and calm horses, making 
them easier to handle. The United 
States Equestrian Team has travelled 
with an equine massage therapist 
since at least 1980. Tom Long, Jack 
Meagher, 81, masseur to famous 
athletes, horses, Boston Globe, Mar. 
10, 2005, available at http://www.
boston.com/news/globe/obituar-

ies/articles/2005/03/10. Clemens 
challenged the regulatory actions in 
Montgomery County Circuit Court 
as a violation of fundamental consti-
tutional rights, seeking declaratory 
and injunctive relief. The Veterinary 
Board was dismissed from the case, 
but the Chiropractic Board main-
tained its cease-and-desist order. 
On July 30, 2009, Judge David 
Boynton ruled that the Chiropractic 
Board lacked authority over the 
practice of animal massage and had 
acted illegally in shutting down Ms. 
Clemens’ business.

Conclusion
The Bill protects only a limited 
class of good Samaritans helping 
animals in emergencies. Moreover, 
the members of this limited class – 
fire and police emergency person-
nel – are often less likely than oth-
ers to actually be first on the scene 
of an emergency. The Bill does not 
go far enough to protect those most 
likely to give emergency aid to 
animals and should be considered 
only a first step in better protect-
ing those who help animals in a 
crisis. One solution would be to re-
examine the statutory definition of 
the practice of veterinary medicine 
and craft it to address real world 
animal care.

Ms. Masterton is president of the Law 
Office of Kathleen J. Masterton, P.C., is 
devoted to acupuncture, and learned 
how to float teeth and give intramuscu-
lar injections while still in her teens.
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Business Succession 
and Asset Protection 
for Maryland Agri-Business

By Randall D. Fisher

Benjamin Franklin, while opining about the creation of 
the new American Government, once wrote, “Our new 
Constitution is now established, and has an appearance 
that promises permanency; but in this world nothing can 
be said to be certain, except death and taxes.”
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Franklin remains somewhat omni-
scient on that point, at least as it 
relates to the world of agriculture. 
Historically, relatively few farm and 
ranch businesses have survived the 
generation of their founding. In most 
instances, farm businesses go through 
a family farm cycle with the firm 
peaking in efficiency about midway 
through the life cycle followed by a 
decline in efficiency in later years. 

The key issue in longer-term suc-
cess is no different for those in agri-
business than for people in any busi-
ness. Businesses survive by planning 
and hard work. For purposes of this 
article, we are assuming a desire to 
get into or to stay in the business. 

There have been articles written in 
detail about those leaving the agri-
business realm and the reasons for 
their departure. That will be for others 
to consider.

What we are going to focus on here 
are the elements of planning that need 
to be considered to allow a business 
the opportunity to make it to the sec-
ond, third, fourth, and further genera-
tions. 

The Fisher Law Office has been 
blessed with the opportunity to work 
with and represent multi-generational 
family businesses at all levels. As part 
of that work for the past 15 years, we 
have visited with business consul-
tants specializing in succession plans. 

The result of that work and study 
has been an amazing amount of con-
sistency in the relevant issues and 
pressure points. The issues that must 
be addressed for multi-generational 
businesses to work are these:

1. Business succession planning;
2. Estate planning of original prin-

cipals and succession principals;
3. Family business development 

planning;
4. Asset protection planning; and
5. Tax and financial planning.

In recent years, an increasing but 
still relatively small proportion of 
farm and ranch firms have been pur-
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suing continuation beyond the lifes-
pan of their founders. But the internet 
is full of examples of the pitfalls of 
a business transition with a minimal 
amount of planning. See, e.g., Paul 
Goeringer, “Help I just inherited the 
family farm with my siblings. Now 
what?” Maryland Risk Management 
Education Blog (May 2016) (http://
agrisk.umd.edu/blog/help-i-just-
inherited-the-family-farm-with-my-
siblings-now-what).

Estate planning for the original 
principals and the succession princi-
pals is intertwined with the business 
succession planning discussion. The 
critical issues in both estate planning 
and succession planning are:

1. planning for a gradual shift in 
management from one generation 
to the next;

2. shifting ownership of the assets 
involved from generation to gen-
eration; 

3. anticipating events that could dis-
rupt management and ownership 
succession; and

4. addressing family dilutions fur-
ther from original principals that 
stress the desire to maintain the 
entity.

There are nine major elements of a 
successful business succession plan. 
The elements, when agreed upon, 
then flow through the estate plan-
ning phase and the family business 
development phase. Miss any one of 
them and the business will end up 
at the fourth-generation crossroads 
discussed later in this article. Those 
elements are as follows:

1. Developing the management 
team; 

2. Organizing the decision-making 
process;

3. Anticipating structural and orga-
nizational disruptions; 

4. Designing appropriate asset pro-
tection;

5. Creating appropriate business 
structure;

6. Designing appropriate compensa-
tion;

7. Setting appropriate business valu-
ations;

8. Creating successful retirement 
plans; and

9. Designing appropriate Medicaid 
planning.

Developing the 
Management Team
As a practical matter, two or three 
generation operations only survive if 
the individuals involved are success-
ful in building a management team. 
That typically involves:

1. Creating a team concept rather 
than deferring to the senior indi-
viduals;

2. Developing management skills in 
younger team members;

3. Emphasizing cross training to 
gain experience; 

4. Developing effective communica-
tion; and 

5. Implementing routine, non-threat-
ening evaluation to understand 
team strengths and weaknesses. 

Organizing the Decision-
Making Process
The key issue is who controls decision 
making. From a planning perspective, 
the ideal is to create an environment 
in which decision-making power is 
secondary to the quality of decision 
making input. But the ideal is rarely 
achieved. 

Depending upon the choice of orga-

nizational structure, a succession plan 
should contain a decision tree process 
to focus upon decision making under 
alternative scenarios. 

Anticipating Structural and 
Organizational Disruptions
Related to decision making, but 
involving a broader range of con-
cerns, is the matter of anticipating 
disruptions in a shift of ownership 
and control as well as event disrup-
tions. It may be that the business 
will run smoothly, everyone will die 
on schedule, everyone’s marriage will 
remain intact, no serious disputes will 
arise, and no litigation will occur over 
injuries or contract disputes. 

But a good succession plan should 
focus on the “what if” possibilities. 
What if individuals were to die or 
retire prematurely? One or more mar-
riages were to be dissolved with a con-
sequent division of ownership of the 
business? Serious and fundamental 
disagreements were to arise? Or major 
tort or other alleged liabilities hit? 

The classic type of lawsuit that 
wipes out your farm is personal inju-
ry. Some third party is hurt by the 
activities of you or your employees. 
The injured person sues you to recov-
er compensation for medical bills, lost 
income, and pain and suffering. 

Designing Appropriate 
Asset Protection
To protect against the devastating 
types of “what ifs,” smart businesses 
and individuals design asset protec-
tion plans. There are two primary 
types of asset protection. One involves 
using legal entities to confine risks 
so that a claim won’t reach the owner 
or the owner’s assets. The second 
involves creating barriers between 
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claims and the owner’s assets. The lat-
ter type of plan focuses on the assets 
that an owner wants to protect, no 
matter where the claim comes from.

Creating Appropriate 
Business Structure
Incorporating an agri-business, or 
forming a limited liability company 
(LLC), is one way to create some claim 
protection. But the protection created 
has its limits.

If an employee injures a non-
employee, a claim is filed against the 
employee and the corporation (his 
employer). The agri-business is sued, 
but not the owner personally. If a 
judgment is awarded, the claimant 
can take the assets of the business, 
if there isn’t enough cash to pay out 
the damages. If the business holds 
few assets inside the corporation, the 
claimant may not receive much. An 
owner’s personal assets generally are 
protected from that type of claim.

Common structures vary, depend-
ing on the type of work prevalent 
within the relevant type of agri-busi-
ness. One option is to create an entity 
to own machinery, along with operat-
ing debt—but keep farmland, home, 
and savings outside of the corpora-
tion. If other distinct lines of work 
develop, additional entities can be 
created as well as a management com-
pany to run each of the entities. But 
if the owner is sued personally along 
with the entity, the entity’s structure 
does not provide protection. 

Creating Protection Against 
Personal Claims
For personal claims, use of an LLC, 
particularly from states with some-
what stronger liability protection stat-
utes (like Wyoming), is an option. 

Laws in those states say that, if the 
members (owners) agree in their LLC 
operating agreement to certain restric-
tions on how and to whom they can 
transfer their shares (ownership), then 
the shares cannot be taken by a claim-
ant. The claimant would have a right 
to take the income that an owner 
receives as a member, but not to take 
the shares that the member owns.

Using Advanced Asset 
Protection
A more complex barrier of protec-
tion can be created by a combina-
tion of two entities. Owners may 
transfer LLC shares into special asset 
protection trusts established in cer-
tain domestic jurisdictions, such as 
Wyoming, or certain foreign coun-
tries. The legal entity owns the land. 
The asset protection trust would own 
the entity shares. This structure limits 
a claimant’s options, such that he or 
she likely will settle for what he or 
she can get out of the entity’s liability 
insurance.

Designing Appropriate 
Compensation for  
Workers and Rewards  
for Extended Family
Compensation of individuals for 
their labor and management as well 
as their capital is an extremely impor-
tant piece to the puzzle. Extended 
family may approach leadership 
looking for work and, if it is not han-
dled correctly, swamp the organiza-
tion. At the same time, if individuals 
are not moved up the compensation 
ladder on a regular basis, they may 
seek work elsewhere.

Wealth management usually 
comes in two parts: financial plan-
ning to increase and manage wealth 

and estate planning to protect it and 
pass it on to heirs with as few taxes as 
possible. Unfortunately, 70 percent of 
family wealth is destroyed by the sec-
ond generation, and family unity may 
be destroyed right along with it. See, 
e.g. Taylor, Chris. “Seventy Percent 
of Family Wealth is Destroyed by the 
Second Generation.” Money. June 17, 
2015. After three generations, the loss 
of wealth exceeds 90 percent. See, 
e.g. Ho, Fiona. “Digging Deeper into 
Why 90% of 3rd Generation Wealth is 
Lost.” Asia Finance. January 18, 2017

Some families, however, avoid 
lost fortunes and family dysfunc-
tion by adding a third component to 
their wealth management strategy: 
They prepare their heirs to receive 
an intellectual inheritance as well as 
a financial inheritance. When heirs 
are brought into a family’s stories, 
traditions, and values, they can better 
relate to their past and become better 
stewards of the family’s capital.

The “shirtsleeves to shirtsleeves 
in three generations” saying is so 
true that nearly every culture on the 
planet has some version of it, includ-
ing a 2,000-year-old Chinese proverb. 
It says that the first generation works 
hard to create a fortune; the second 
generation enjoys the spoils of that 
fortune, substituting entertainment 
for hard work; and the third gen-
eration, with no role model to fol-
low, squanders what remains of the 
fortune. The children have to start all 
over again.

What is to blame for the destruc-
tion of wealth, and why do so many 
families experience it? The culprit 
is not poor investment strategy, nor 
should people be quick to blame eco-
nomic downturns or bad markets.

Roy Williams and Vic Preisser, 
authors of Preparing Heirs: Five Steps 
to a Successful Transition of Family 
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Wealth and Values, collected data 
from 3,250 families who had lost 
their wealth. Less than 3 percent said 
that poor planning and investments 
caused their reversal of fortune. 
Instead, 25 percent said that heirs 
were unprepared, and 60 percent 
fingered lack of communication and 
trust in the family.

The importance of intellectual leg-
acy can be seen in the families who 
ignored it, such as William Henry 
Vanderbilt’s heirs. Their fortunes 
could be worth over $300 billion in 
today’s dollars. However, by 1973, in 
just two generations, not a single heir 
was even a millionaire.

The hazards of delaying compen-
sation adjustments, which is fairly 
common in family operations, are 
well known. It is important to com-
pensate each individual fairly each 
year. A key decision will be how to 
balance cash flow against increasing 
equity in the business. 

Setting Appropriate 
Business Valuations
Periodic valuation of ownership inter-
ests on a fair and equitable basis is a 
key part of protecting owners. Several 
basic options are available. It is often 
an item not dealt with and becomes 
a bone of contention when buy-sell 
agreements or estate administration 
issues arise. 

Creating Appropriate 
Retirement Plans
A key issue is assuring all mem-
bers working in the business that an 
appropriate level of compensation is 
planned for their retirement. Access to 
retirement benefits should be assured, 
and compensation arrangements 
should be compatible with receiving 

social security benefits, particularly 
for those under age 70. Reduced-
responsibility positions on the man-
agement team should be established 
for those approaching retirement. 

Medicaid Planning
With the federal estate tax exemption 
from tax of more than $5.4 million 
and the Maryland estate tax carrying 
a family farm exemption, provided 
that certain conditions are met, the 
biggest threat to family farms is the 
cost of long-term care. In-home care 
as well as nursing home care can cost 
over $9,000 per month. That cost can 
consume the savings of the average 
family very quickly. Many families 
turn to the Medicaid program to help 
pay for their loved one’s care.

However, Medicaid has many 
complex financial qualification rules. 
In addition, the Medicaid Estate 
Recovery Program seeks to recover 
the amount of Medicaid paid to the 
person who received the benefit. The 
Medicaid Estate Recovery Program 
allows the government to place a 
lien on any real estate owned by 
the Medicaid recipient after death. 
Given the high cost of long-term 
care, the lien could be over $100,000 
and dramatically affect the ability of 
a family to pass on a family farm to 
the next generation. In some cases, 
the farm may have to be sold to pay 
off the lien.

To protect the farm, families 
need to change ownership of the 
farm from the current aging gen-
eration to the younger generation 
well before a long-term care crisis 
occurs. In the past, transferring the 
farm directly to children was the 
preferred plan. Today, the risk of 
financial distress, divorce, death, and 
dysfunction with children (and in-

laws) has pushed parents to seek 
another option to an outright transfer 
of ownership.

The irrevocable asset protection 
trust has become the preferred meth-
od of protecting the family farm. 
Title to the farm can be transferred 
to an irrevocable trust and sheltered 
from the Medicaid Estate Recovery 
Program. An irrevocable trust also 
provides protection from the risks 
associated with children’s lives, such 
as divorce. The children will take title 
to the farm only upon the death of the 
parents. These trusts also permit the 
parents to live at the farm for the rest 
of their lives, allow for the sale of the 
property to a child or other person, 
and provide advantageous capital 
gains treatment of the farm. 

Conclusion
Planning at a complex level must 
occur to give any business a chance to 
survive past a second generation. The 
level of planning discussed above is 
critical for today’s agricultural com-
munity if Maryland individuals want 
to keep their efforts within their indi-
vidual extended family. The pressure 
to prevent second and third genera-
tions “from moving on” only increas-
es the more the planning remains 
undone. 

Mr. Fisher is founding partner of the 
Fisher Law Office in Annapolis, Maryland. 
This article is for general information and 
is not intended to be and should not be 
taken as legal advice for any particular 
matter. It is not intended to and does 
not create any attorney-client relation-
ship. The opinions expressed and any 
legal positions asserted in the article are 
those of the author and do not necessar-
ily reflect the opinions or positions of the 
Fisher Law Office, LLC, or the Maryland 
Bar Journal.
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S everal years ago, a longtime client of my firm, a successful local farmer 
who I’ll imaginatively refer to as Mr. Farmer, called my office in a panic. 
The source of Mr. Farmer’s panic was a ‘demand letter’ he recently 

received from “Attorney Lewis”, a partner in a large Midwestern law firm. As 
recounted in the letter, Attorney Lewis represented a billion-dollar agro-bio 
company (GiantAg) that manufactured and provided seed to Mr. Farmer’s seed 
wholesaler, who then sold seed to Mr. Farmer. Attorney Lewis’ letter accused Mr. 
Farmer of “saving seed” culled from the previous year’s harvest that had been 
planted using GiantAg seed and then “illegally replanting” the harvested and 
saved seed the following year. Attorney Lewis contended that this conduct was 
a deliberate and intentional violation of GiantAg’s patent rights and demanded 
tens of thousands of dollars in damages; money that Mr. Farmer told me he 
simply did not have. Mr. Farmer acknowledged that he had purchased and 
planted GiantAg seed and had saved some harvested seed as feed for his 
livestock, but he insisted that he had not illegally replanted any harvested and 
saved seed. Mr. Farmer just needed my help, he insisted, to prove it. Mr. Farmer 
emailed me a copy of Attorney Lewis’ demand letter, we scheduled a meeting 
for the next day and I began my first foray into what has come to be known as 
the “seed wars”. See Keith Aoki, Weeds, Seeds & Deeds: Recent Skirmishes in 
the Seed Wars, 11 Cardozo J. Int’l & Comp. L 247 (2003).

The Seed Wars:
How Big Business Agriculture and 
Litigation Have Fundamentally 
Changed Centuries of Farming 

By Jesse B. Hammock
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Fast forward six months to the end 
of the story. Mr. Farmer was right; 
he had done nothing wrong – or, I 
should say, nothing illegal. He ended 
up paying nothing to GiantAg, which 
agreed to drop the matter entirely. 
That was the good news. The bad 
news was that it took me and Mr. 
Farmer several months and countless 
hours to reconstruct the three (3) year 
history of his purchase and planting of 
GiantAg’s genetically modified patent 
protected seed; an expensive endeav-
or that could have been avoided with 
proper farm related document reten-
tion policies that Mr. Farmer and I 
subsequently implemented. The criti-
cal importance of proper farm relat-
ed record keeping is the cautionary 
tale that I have repeated to numerous 
farm clients and groups of farmers 
to whom I have spoken in the years 
since Mr. Farmer’s and my tangle 
with GiantAg. While the new clients 
and trade groups appreciate the free 
advice resulting from my representa-
tion of Mr. Farmer, the more compel-
ling issue that they really want to dis-
cuss is how companies like GiantAg, 
and the evolution and complexity of 
patent law, have altered fundamental 
aspects of the practice and economics 
of farming by prohibiting a practice 
as old as farming itself – saving seed 
harvested in one season for planting 
in the next crop season. 

Historically speaking, until recent-
ly, as a matter of practice farmers 
routinely harvested and saved seed 
from one season for planting in the 
next season or as a commodity to 
trade with or sell to other farmers. The 
practice of seed saving was partly a 
matter of economy – why travel long 
distances to purchase seed every year 
when you had a naturally occurring 
source for free in your own fields? 
It was also partly a matter of obser-

vational science – farmers harvested 
and saved seed for replanting when 
the farmers saw that the parent plant 
exhibited desirable traits such as heat 
or draught tolerance. Ironically, the 
practice of harvesting, saving, replant-
ing and freely redistributing saved 
seed was so universally accepted that 
the Federal government engaged in 
and openly encouraged the practice 
from the late 1700s until the early 20th 
Century. See Aoki at 261-3.

In the early 1800s the U.S. Treasury 
Department encouraged government 
and military officials abroad to collect 
plant and seed samples from across 
the globe and bring them back to 
the United States. Beginning in the 
mid-1800s, the Patent and Trademark 
Office (“PTO”) itself began a reposi-
tory for the planting of saved seeds 
specifically to harvest the seed and 
distribute the free seeds to farmers 
across the country. See Norman Klose, 
America’s Crop Heritage: The History 
of Foreign Plant Introduction by the 
Federal Government at 29 (Iowa State 
College Press, 1950). The govern-
ment’s goal in the free distribution of 
saved seed was to encourage farmers 
across the country to experiment with 
seeds to see what would grow in their 
particular climate and then to share 
the seeds with neighboring farmers. 
By the late 1800s Congress legislated 
the system of seed saving and free 
distribution through passage of the 
Morrill Act, the Hatch Act, and other 
similar laws. 

As the population and geography 
of our country expanded through 
the 19th century, and the importance 
of commercial farming increased, a 
burgeoning private commercial seed 
industry emerged. The private com-
mercial seed industry groups began to 
lobby the federal government to dis-
continue government funded distri-

bution of free seeds. Commercial seed 
businesses and their trade groups 
argued that government funded free 
distribution of seed was crippling the 
emerging private market. See Aoki at 
167. By the early 1900s, entities such as 
the American Seed Trade Association 
(ASTA) strongly lobbied the Federal 
government to discontinue its free 
seed distribution, arguing that private 
companies could more efficiently and 
effectively breed plants and distribute 
the seed, if a profit motive remained 
– a profit motive defeated by free 
or governmentally subsidized seed. 
ASTA’s and the private seed com-
panies’ efforts were eventually suc-
cessful and in 1924 the 100-year-old 
practice of government supplied free 
seed ended. 

As government involvement in the 
distribution of seeds declined, private 
industry sought to secure the market 
through legislation and, eventually, 
litigation. Legislatively, private com-
mercial seed companies first found 
protection for asexually produced 
plants in the passage of the Plant 
Patent Act (the “PPA”) in 1930. Later, 
Congress extended patent-like pro-
tection to sexually reproduced seed 
lines via the Plant Variety Protection 
Act (the “PVPA”). When it enacted 
the PVPA, Congress struck a balance 
between private commercial seed 
companies and farmers by including 
what was known as the “brown bag” 
exception, which allowed farmers to 
save, replant and sell to neighbor-
ing farmers harvested PVPA protect-
ed seed. See Jim Chen, The Parable 
of the Seeds: Interpreting the Plant 
Variety Protection Act in Furtherance 
of Innovation Policy, 81 Notre Dame L. 
Rev. 105, 120-22 (2005). By passage of 
the PPA and the PVPA Congress gave 
incremental protection to private seed 
companies that invested large sums 
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of money in hybridization and, even-
tually, genetic modification of seeds. 
Since the passage of the PPA, and more 
so since the enactment of the PVPA, 
private seed companies have lever-
aged these modest legislative gains 
into significant litigation victories that 
have, in turn, led to the current larges-
cale control of the world seed market 
by a few commercial entities.

Global dominance of the world seed 
market via litigation finds its unwit-
ting roots in the 1980 Supreme Court 
decision in Diamond v. Chakrabarty, 
47 U.S. 303 (1980). In Chakrabarty it 
was first held that a utility patent 
could be issued for a living organ-
ism. Chakrabarty addressed whether a 
genetically engineered bacterium that 
broke down crude oil and assisted in 
the clean-up of oil spills was entitled to 
patent protection. The Court reasoned 
that patent protection was appropri-
ate because human intervention was 
a necessary step in the organism’s cre-
ation – i.e, it was not naturally occur-
ring. Following the Supreme Court’s 
Chakrabarty decision, commercial seed 
companies began filing for patent pro-
tection for seeds instead of settling for 
the lesser patent-like protection of the 
PPA and PVPA. After several years of 
resistance, the PTO ultimately agreed 
that hybridized and genetically modi-
fied seed was eligible for patent pro-
tection in Ex parte Hibberd, 227 U.S.P.Q. 
443 (Bd. Pat. App. & Inter. 1985). 
Chakrabarty as clarified by Ex parte 
Hibberd led to an explosion in patent 
applications by private seed compa-
nies, massive investments in large-
scale research and development of 
genetically modified, patent protected 
seed, and litigation between private 
seed companies such as GiantAg and 
seed end users, such as Mr. Farmer.

One of the first battles in the “seed 
wars” between large-scale commercial 

seed producers and farmers occurred 
in Asgrow Seed Co. v. Winterboer, 513 
U.S. 179 (1995), in which the Supreme 
Court held that the “brown bag” 
exception in the PVPA did not per-
mit farmers to save and resell seed 
in commercial competition with pri-
vate seed companies. Justice Scalia, 
writing for the majority, interpreted 
ambiguities in the PVPA in a way 
that precludes farmers from resell-
ing saved seed eliminating a farm-
er’s right to save and resell harvested 
seed, thereby eliminating a competi-
tor of large scale commercial seed 
companies. After the Supreme Court’s 
Winterboer decision, commercial seed 
companies turned their attention to 
the farmers’ centuries’ old practice 
of replanting harvested and saved 
seed in subsequent crop years. If they 
were able to preclude farmers from 
replanting harvested and saved seed 
through litigation, large commercial 
seed companies would ensure that 
farmers would have to return every 
year to purchase new seed thereby 
solidifying the market for large scale 
production of hybridized and geneti-
cally modified seed.

Throughout the litigation between 
large commercial seed companies and 
farmers regarding farmers’ practice 
of harvesting, saving and replanting 
seed, the commercial seed compa-
nies argued, with success, that they 
could not continue to make substan-
tial investments in seed hybridization 
and genetic modification if farmers 
were permitted to keep and replant 
offspring seed that, by definition, 
contained the commercial seed com-
panies’ patent protected genetically 
modified traits. Unlike virtually every 
other patent protected product, pat-
ent protected seeds have the ability 
– indeed the purpose – of naturally 
recreating virtually identical copies 

of the original. The large commercial 
seed companies argued that if courts 
permitted farmers to use that off-
spring to replant their fields, seed pat-
ent protection would last only one (1) 
generation, making the extraordinary 
investment in the genetic modification 
cost-prohibitive. Instead, these large 
commercial seed companies success-
fully argued that, in order for their 
patents to be effective, replanting of 
seeds borne of previously purchased 
genetically modified seed had to be 
eliminated.

While the logic underlying the posi-
tion espoused by large commercial 
seed companies is sound, their tactics 
and focus were often questionable. For 
example, in a highly publicized case 
in Canada, agro-giant Monsanto suc-
cessfully sued a farmer who was sell-
ing his own canola seed even though 
he had never purchased Monsanto’s 
RoundUp® resistant canola seed. See 
Monsanto Canada, Inc. v. Schmeiser, 
1 S.C.R. 902 (2004). In Schmeiser, a 
farmer found that the canola crop 
that he developed from his own non-
patented seeds had been pollinated 
(known as drift) by a neighboring 
farmer’s patent protected canola seed. 
This naturally occurring polinization 
made Mr. Schmeiser’s seed resistant 
to RoundUp®. Monsanto successfully 
sued Mr. Schmeiser to preclude him 
from selling his seed because it now 
contained, through no fault or efforts 
of Mr. Schmeiser, Monsanto’s patent 
protected genome. 

Schmeiser and numerous similar 
cases in the United States are a result 
of a deliberate policy implemented 
by large commercial seed companies 
to police the farmers that purchase 
and plant patent protected seed – 
a policy of policing that ultimately 
led Mr. Farmer to my office. As I 
learned after my initial meeting with 
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Mr. Farmer, my first phone call with 
Attorney Lewis, and subsequently 
reading numerous federal decisions 
regarding “seed saving”, large com-
mercial seed manufacturers employ 
private investigators who travel from 
state to state and investigate and pros-
ecute allegations of saving harvested 
seed. Large commercial seed com-
panies like GiantAg routinely audit 
the sales records of seed wholesal-
ers to identify inconsistencies in the 
sales of their patent protected seed 
lines to local farmers. With regard to 
Mr. Farmer, Attorney Lewis explained 
that Mr. Farmer’s purchase history 

of GiantAg’s patent protected seed 
showed consistent purchases of seed 
in a quantity sufficient to plant 1,500 
acres. Attorney Lewis stated that his 
client’s records established that Mr. 
Farmer’s purchase of patent protected 
seed had precipitously decreased over 
the last three (3) years, which raised 
“red flags”. 

To my amazement, Attorney Lewis 
explained that when GiantAg discov-
ers these precipitous declines in seed 
purchase histories of local farmers, it 
sends a private detective to investi-
gate. In our case, a private investi-
gator first confirmed, allegedly from 

public roads, that Mr. Farmer was still 
planting the same crops as in previ-
ous years, including, allegedly, plants 
grown from GiantAg’s patent protect-
ed seeds. The private detective then 
obtained aerial photographs of various 
farms, including Mr. Farmer’s fields, 
to estimate the number of acres of the 
patent protect crop that Mr. Farmer 
had planted. Those estimates were 
later confirmed by GiantAg when it 
obtained Mr. Farmer’s crop insurance 
records from his insurer – a permissible 
disclosure that my client had unwit-
tingly contractually agreed to when 
he signed the technology stewardship 
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agreement (“TSA”) paperwork neces-
sary to purchase previous seed. 

As later confirmed by my client, 
the private investigator approached 
my client at his home and explained 
that he worked for GiantAg and was 
investigating allegations of illegal 
seed saving in the area. The private 
investigator asked Mr. Farmer if he 
could take a sample of the crops grow-
ing in his fields on behalf of GiantAg 
and presented Mr. Farmer with the 
TSA signed by Mr. Farmer. The TSA 
gave GiantAg the right to inspect Mr. 
Farmer’s fields and take samples of his 
crops. The purpose of the sampling, 
the private detective explained, was to 
determine if the crops growing in Mr. 
Farmer’s field contained GiantAg’s 
patent protected genetically modified 
material. Knowing he had done noth-
ing wrong, and faced with the signed 
contract, Mr. Farmer cooperated. 

Tests of Mr. Farmer’s crops later 
confirmed the presence of GiantAg’s 
genetically modified, patent pro-
tected genomes, indicating that the 
plants came from GiantAg seed. Mr. 
Farmer was confronted by Attorney 
Lewis with the allegation that pur-
chase records obtained from local seed 
wholesalers showed that Mr. Farmer 
had not purchased nearly enough 
seed in the current planting year to 
plant the number of acres identified 
by GiantAg’s private investigator. 
GiantAg’s records for the previous 
two years allegedly showed similar 
shortages of purchased seed. As for 
damages, Attorney Lewis explained 
that GiantAg was entitled to payment 
of $75 per acre (the alleged cost of 
the seed to plant one acre) and that if 
Farmer Lewis refused to pay, GiantAg 
was prepared to file suit seeking sig-
nificantly higher damages for willful 
patent infringement, plus costs and 
attorneys’ fees. My client explained to 

me that the settlement would cripple 
his farming business but litigation and 
a judgment would lead to bankruptcy.

In the weeks and months that fol-
lowed my initial meeting with Mr. 
Farmer, the two of us spent hours, 
days and weeks searching for docu-
mentation to support Mr. Farmer’s 
steadfast position that he had not 
saved seed but had purchased suf-
ficient seed to plant the acres actually 
planted for the last three (3) years. 
Unfortunately, the purchase records 
from Mr. Farmer’s wholesalers for the 
relevant timeframe were incomplete 
and what they did have was inaccu-
rate. Mr. Farmer’s own recordkeeping 
was no better. Mr. Farmer failed to 
keep copies of receipts for his purchas-
es or for the delivery of his seed, had 
not tracked the amount of seed that 
he planted on each acre (his “plant-
ing rate”) and his accounting records 
regarding payment for seed were less 
than helpful. Lacking sufficient docu-
mentation, we spent countless hours 
tracking down witnesses that were 
present either when Mr. Farmer pur-
chased his seed, when the seed was 
delivered and/or when the seed was 
planted. Eventually, we were able to 
find sufficient third party witnesses 
that supported Mr. Farmer’s recollec-
tion of volume of seed purchased and 
delivered and presented that informa-
tion to Attorney Lewis and GiantAg 
in a way that showed that Mr. Farmer 
did not need to save seed to plant the 
number of acres he had undeniably 
planted. Faced with that information, 
Attorney Lewis delivered the good 
news that GiantAg was dropping its 
allegations and demand for payment 
and would not pursue litigation.

Although I obviously changed the 
names to protect confidentiality, the 
facts surrounding Mr. Farmer’s ordeal 
are real and have repeated themselves 

with other clients in the intervening 
years. Clients involved in the whole-
sale seed business, farmers, and so-
called “seed cleaning” or “seed condi-
tioning” businesses have approached 
me about how to protect themselves 
from the uncertainties of farming in 
the age of genetically modified pat-
ent protected seeds and multi-nation-
al billion-dollar companies ready to 
litigate to protect their patent rights. 
I repeatedly tell clients and those to 
whom I have spoken at various semi-
nars that when it comes to seed sav-
ing, “just don’t do it”, the risks are 
too high. Unfortunately, it’s not that 
simple. There is significant confusion 
in the marketplace regarding the law 
as it applies to patent protected seed, 
seed with expired patents, unpatented 
seed protected by the PVPA and PPA, 
seed that is protected by contract and 
seed that can be freely reproduced and 
resold. The economic benefit to sav-
ing seed is great but the enforcement 
of patent rights by companies such 
as GiantAg is robust. Unfortunately, 
even keeping “a clean nose” is not 
enough. As Mr. Farmer and I learned, 
even if you don’t save seed, companies 
like GiantAg are constantly monitor-
ing the market and will pursue litiga-
tion based on what would otherwise 
be consider circumstantial evidence. 
When facing the prospect of goliaths 
like Monsanto that currently occupy 
the marketplace, it is incumbent on 
those in engaged in the agricultural 
business to keep meticulous business 
records because, one day, GiantAg may 
knock on the door, with accusations of 
illegal conduct, threaten litigation, and 
demand large damage awards unless 
contrary proof is provided. 

Mr. Hammock is a Partner in the law firm 
of Parker Counts in Easton, Maryland.
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he summer of 2016 saw stories on 
pesticide drift a common feature 
on agricultural news websites and in 
agricultural magazines and newspapers. 
The Environmental Protection Agency 
(EPA) defines pesticide drift as “the 
movement of pesticide dust or droplets 
through the air at the time of application 

or soon after, to any site other than the area intended” (EPA, 
2017). Growers in the Midwest and South were able to purchase 
for the first time a new variety of dicamba resistant soybean and 
cotton seeds. Spraying any dicamba on the market at the time 
was illegal, but the available dicambas were not labeled for use 
on the varieties (Ward, 2016). The approved dicamba will enter 
the market in 2017 (Laws, 2016). Many growers did not follow 
the label on available dicambas and sprayed anyway on the new 
varieties. Drift issues were reported, with neighbors seeing 
lower yields, crops destroyed, and other damage (Barth, 2016). 

Arkansas, Missouri, and Tennessee reported over 200,000 
acres in drift damages (Goeringer, 2017). 

This drift damage has resulted in one lawsuit by a Missouri 
peach grower (Gray, 2016). A class action lawsuit was also filed 
on behalf of unknown growers in Alabama, Arkansas, Illinois, 
Kentucky, Minnesota, Mississippi, Missouri, North Carolina, 
Tennessee, and Texas (Goeringer, 2017).

Pesticide drift may be caused merely by a neighboring land-
owner’s spraying during the wrong weather conditions. This 
drift may damage a homeowner’s garden or flowers or may ruin 
a neighboring farmer’s crop. At this time, no Maryland court 
has dealt with the issue of liability from pesticide drift. Other 
states’ courts have dealt with this issue, however, and these 
decisions can provide some guidance on how a Maryland court 
could potentially handle the issue of drift liability. Depending on 
the facts of the drift case, pesticide applicators and farmers 
could potentially owe damages for nuisance, trespass, and use 
inconsistent with the pesticide label.

Current Legal Views 
Will Limit Many 
Claims for Damages  
in a Pesticide 
Drift Case
By Paul Goeringer

T
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Traditional Legal Doctrines 
That Could Apply to 
Pesticide Drift Cases
Before we turn to how other states’ 
courts have handled the issue of pes-
ticide drift, it’s important to point out 
one thing. In all the cases involving 
claims of pesticide drift due to negli-
gence, courts have acknowledged that 
pesticides will drift regardless of the 
conditions and that a little drift is almost 
always expected. Pesticide drift reaches 
the point of negligence only when the 
sprayer/applicator has breached the 
duty of care or the breach was the proxi-
mate cause of the injury or damage.

In an Arkansas case, Mangrum v. 
Pigue, 198 S.W.3d 496 (Ark. 2004), a 
neighboring farmer claimed that neg-
ligent application of Roundup Ultra 
had killed his corn. The Arkansas 
Supreme Court found no evidence to 
show that the commercial applicator 
had been negligent in the application 
of Roundup Ultra. The applicator (who 
was the only witness) stated that the 
application was done according to the 
rules, no witnesses saw a plume of 
chemical drift hit the neighbor’s corn, 
the chemical was commonly used, and 
a check of weather conditions showed 
that the application took place with 
minimal winds. Mangrum is a good 
example of a court’s not finding that 
the applicator breached the duty of 
care owed to a neighboring landowner.

On the opposite end of the spec-
trum is a Texas case, Boyd v. Thompson-
Hayward Chemical Co., 450 S.W.2d 937 
(Tex. App. 1970). In Boyd, an aerial 
operator was hired to spray 2, 4-D on 
a field, and the spray drifted and dam-
aged a neighboring landowner’s cotton 
crop. The aerial operator was shown to 
have known that 2, 4-D could damage 
cotton and that there was cotton in 
the area. Witnesses saw the operator 
continuing to spray as he flew over 

property lines to turn around. Finally, 
the operator knew that it was windy in 
the area because wind had forced him 
to quit spraying each of the three days 
before the incident.

Each of these cases turned on wheth-
er proximate causation was established. 
In Mangrum, there were no witnesses to 
see the drift, and records showed mini-
mal winds that day. In Boyd, there were 
witnesses to the drift, records indicated 
that it was windy, and the sprayer 
used a chemical that could potentially 
damage neighboring crops. There is 
no guarantee that these are factors that 
a Maryland court would consider in 
a negligence case involving pesticide 
drift, but these factors give you an idea 
of what courts have considered in the 
past in simple negligence cases.

Also applied in cases involving 
pesticide drift as negligence has been 
the doctrine of res ipsa loquitor, mean-
ing that accident does not typically 
arise without negligence. Res ipsa loqui-
tor cases are based on the idea that 
some events do not ordinarily happen 
without negligence. In Farm Services, 
Inc. v. Gonzales, 756 S.W.2d 747 (Tex. 
App. 1988), the Texas Court of Appeals 
observed that the sudden and unex-
pected discharge of a chemical by a 
crop duster would not normally have 
occurred in the absence of negligence. 
In applying res ipsa loquitor, the court 
noted that the evidence suggested a 
strong probability that the crop duster 
negligently failed to keep up equip-
ment. A few years later, the Texas 
Court of Appeals, in another decision 
involving drift, declined to apply the 
doctrine because there was no sudden 
and unexpected discharge of a pesti-
cide and no showing that the drift had 
been caused by negligence (see Parker 
v. Three Rivers Flying Service, Inc., 220 
S.W.3d 160 (Tex. App. 2007)).

At least one court has applied the 

theory of strict liability with damages 
associated with pesticide drift (see Young 
v. Darter, 363 P.2d 829 (Okla. 1961). In 
Young, the Oklahoma Supreme Court 
held that a landowner used weed killer 
(in this case 2-4D) at his/her own peril 
and would be liable for the damage, 
regardless of whether negligence was 
established. In Young, the 2-4D drift dam-
aged the neighbor’s cotton crop. Cotton 
is one crop that is susceptible to damage 
from 2-4D, and that susceptibility may 
be one reason why the court applied 
strict liability. To date, this is the only case 
in which strict liability has been found in 
relationship to pesticide drift. 

According to the U.S. Department 
of Agriculture, Maryland had 681 
acres of grapes in 2012, up 33 percent 
from 2007. Grapes, like cotton, can be 
severely damaged by drifting 2-4D. 
The Young decision should raise some 
concerns for those applying 2-4D near 
a vineyard/winery. Applicators need 
to be aware when applying a pesticide 
near a vineyard/winery and utilize 
best management practices. 

What About Organics?
Organic agriculture has seen an increase 
in the United States and in Maryland 
since Federal regulations were first pub-
lished for the National Organic Program 
in 2000. According to the 2012 Census of 
Agriculture, organic sales have grown 
by 226 percent since 2002 in Maryland 
and by 118 percent since 2007 (Census 
of Agriculture, 2012). With increases in 
organic production in the state, there 
can be conflicts between conventional 
production and organic production, 
especially when pesticide drift occurs. 

Johnson v. Paynesville Farmers Union 
Co-op Oil Co, 817 N.W.2d 693 (Minn. 
2012), is one of the few cases deal-
ing with the potential issues of pesti-
cide drift on organic crops. The organic 
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farmer in this case argued that pesticide 
drift caused the farmland to be taken 
out of organic production. The organic 
farmer and the organic certifier read 
the Federal organic standards to require 
land to be taken out of production for 
three years if a synthetic chemical was 
applied to the organic farmland. The 
Supreme Court of Minnesota disagreed 
with this reading of the Federal organic 
standards. In the court’s opinion, land 
did not have to be taken out of organic 
production for three years unless pesti-
cide residues exceeded the five-percent 
tolerance level in the Federal standards. 
Because there was no showing of pesti-
cide residues exceeding five-percent tol-
erance level, the sprayer did not proxi-
mately cause the damages, and there 
was no negligence.

To aid growers in knowing the loca-
tion of organics and other sensitive 
crops, the Maryland Department of 
Agriculture provides a Sensitive Crop 
Locator. Organic producers should 
consider listing their organic fields 
on the locator to aid applicators and 
neighbors in knowing what is around 
them before spraying. Information on 
the locator can be found at http://
mda.maryland.gov/plants-pests/
Pages/pesticide_regulation.aspx. 

Drift Liability Can Occur 
When You Use a Pesticide 
Inconsistent with the Label
Looking at the court cases, negligence 
can be hard to demonstrate when 
seeking damages from pesticide drift. 
Another possible theory to demon-
strate liability would be based on a per-
son’s not applying the pesticide accord-
ing to the label. A pesticide’s label is the 
legal document that explains how the 
pesticide should be stored, handled, 
mixed, and applied (Penn State, 2013). 
A person’s failure to apply the pesti-

cide according to the terms of the label 
is considered an inconsistent use and a 
violation of federal law.

This idea is highlighted really well 
in Johnson v. Odom, 536 So.2d 541 (La. 
Ct. App. 1988). The facts are simple. 
Johnson was a commercial applicator 
who had run-ins with the Louisiana 
Agriculture Department that led to 
his losing his commercial applicator’s 
license. Johnson continued to operate 
as a commercial operator even after his 
license was revoked. One day while 
applying chemicals, a state agricul-
ture official took photos of Johnson 
applying the chemicals from a public 
road, and Johnson sprayed the offi-
cial during the application. The state 
agriculture department found that 
Johnson’s applying the chemicals to 
the official was a use inconsistent with 
the approved label and imposed the 
maximum fine against Johnson. The 
Louisiana Court of Appeals agreed 
with this determination and affirmed 
the department’s decision.

Looking back at the dicamba drift 
issue discussed earlier, in most cases, 

growers applied dicambas currently on 
the market to the new dicamba-resis-
tant crops. At the time, there were no 
dicambas on the market for use on the 
new dicamba-resistant crops. In many 
states, penalties for not following the 
pesticide’s label in application were 
small (in some cases, $1,000 per viola-
tion) (C. Bennett, 2016). Some states 
are currently looking at increasing 
penalties to producers, as the indus-
try moves to newer pesticide-resistant 
varieties (D. Bennett, 2016).

Conclusion
Pesticide drift liability is never an easy 
case to prove. Negligence and trespass 
will depend on the facts of the indi-
vidual pesticide drift. Applicators will 
want to remember to utilize best prac-
tices when applying pesticides to limit 
drift issues. 

Mr. Goeringer is Extension Legal Specialist, 
Department of Agriculture and Resource 
Economics, College of Agriculture and 
Natural Resources, University of Maryland.
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By Kathleen J.P. Tabor

Your client’s activities involving horses will greatly define how many and 
which regulations (local, state, or federal) you will encounter as their legal 
counsel. Which regulation your client may violate and which regulatory 

agency will be addressing any transgression will be the determining factors as 
to how you will help them address the non-compliance. You may find yourself 
in an administrative proceeding before a local jurisdiction or state agency, or 
before a federal agency such as the United States Dept. of Agriculture (USDA).

Regulations You May 
 Encounter Horsing 
   Around Maryland
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Horses, in general, are regulated 
by their use. The federal govern-
ment plays a limited role in day-to-
day equine activities that take place 
exclusively in Maryland. The USDA’s 
involvement will primarily involve 
the interstate movement of horses and 
disease control, as well as regulating 
horse show management through the 
Horse Protection Act. The Internal 
Revenue Service’s primary concern is 
whether your client’s deductions on 
their tax returns are bona fide busi-
ness deductions or hobby losses.

In Maryland, horses are defined 
as livestock. MD. Code Ann., Agric. 
§3-301(b). This designation is signifi-
cant as to how the law treats the horse 
with regard to its health, welfare and 
use. The State will have oversight on 
the transportation of horses, health 
and welfare, licensing of commercial 
and sanctuary/rescue purposes, breed-
ing and racing of Thoroughbreds and 
Standardbreds, and intrastate trans-
portation of horses. The counties are 
primarily involved with the ownership 
aspect of horses through zoning regu-
lations. A few counties have additional 
licensing for boarding facilities.

Horses that are kept as “backyard 
companion animals” and which rare-
ly leave their property, will primar-
ily be regulated by that county’s zon-
ing codes. Each county determines 
where horses are permitted to be kept, 
how many animals per acreage, and 
set-back regulations for barns and 
fences. Counties may also regulate 
horse operations for commercial pur-
poses (e.g. boarding). Determining 
what the county requires regard-
ing licensure, agriculture buildings, 
type and number of livestock per-
mitted, property conservation, and 
how the county defines “horse farm” 
and “commercial horse facilities,” 
can be found by accessing the codes 

through the Maryland State Law 
Library at http://www.lawlib.state.
md.us/researchtools/codescounty.
html (Accessed July 2017) or directly 
through each county’s government 
website. A short summary of coun-
ty zoning regulations for horses can 
also be found in The Maryland Horse 
Council’s Guide to County Zoning 
and Horses (2012), https://elcr.org/
wp-content/uploads/2013/04/MHC-
Guide-to-County-Zoning-Horses.pdf, 
(Accessed July 2017).

The privately owned horse that 
may, on occasion, be hauled off site to 
a fairground for an exhibition or show 
will need to comply with the state 
Department of Agriculture’s Animal 
Health Fair and Show Requirements 
as it applies to livestock. COMAR 
15.11.14.06. This includes having 
an up-to-date Maryland Certificate 
of Veterinary Inspection or CVI. For 
horses being hauled over the state 
line for shows, exhibitions, or for 
any purpose whatsoever, a current 
Coggins certificate (testing for Equine 

Infectious Anemia) is also required. 
If your client is hauling horses for 

hire there are both state and fed-
eral regulations for motor vehicle 
operations and which may apply 
depends upon whether the horses are 
hauled within the state or over state 
lines. A great resource for knowing 
if your client needs to comply with 
commercial motor vehicle regula-
tions is “Maryland Regulations on 
Transporting Horses,” Publication 
#FS-964, September 2013 published by 
the University of Maryland Extension. 
Go to http://extension.umd.edu/
sites/extension.umd.edu/files/_
docs/programs/horses/FS-964%20
HorseTransportationRegulations.pdf 
(Accessed July 2017).

A Nutrient Management Plan 
(NMP’s) may be required depending 
on the number of horses on the prop-
erty or the gross income generated 
from the use of the horses (e.g. sanc-
tuary, rescue or boarding facilities). 
Horse farms with eight (8) or more 
animal units (1000 pounds = 1 animal 
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unit) or $2,500 per year gross income 
must have an NMP. The Maryland 
Department of Agriculture can assist 
your client in developing their NMP 
and provide guidelines for compli-
ance. Non-compliance may result in a 
penalty of $250.00 per incident. MD. 
Code Ann., Agric.  §8-801, et seq.

Your client may also find that regu-
lations for disposing of the horse’s car-
cass will vary from county to county. 
Some folks believe that they have the 
absolute right to dig a hole in their 
back field and bury a horse. Several 
considerations, including the  health 
of the animal at the time of death, reg-
ulate when, where and how a carcass 
can be disposed. Environmental con-
ditions such as waterways or ground-
water potentially becoming contami-
nated by the disposal, as well as the 
soil composition of the land, are the 
primary considerations dictating the 
client’s right to dispose of the animal 
on the property. The Department of 
Agriculture requires the prompt dis-
posal of an equine carcass. Carcasses 
may be disposed of by burial, crema-
tion, incineration, rendering, public 
landfill (if permitted by local ordi-
nance) or any acceptable agriculture 
method. MD. Code Ann., Agric. §§2-
304 and 2-304.1. If an animal is not 
properly disposed on the property and 
a complaint arises (from a neighbor or 
other observer), the Maryland Health 
Department will become involved. 

You may also get a call from a 
desperate horse owner who has dis-
covered that a lien has been placed 
against their horse for non-payment 
of care. The Maryland Livestock Lien 
permits the caretaker of a horse to 
recover costs associated with the care 
of a horse if payment is more than 
thirty days in arrears. MD. Code Ann., 
Com. Law §16-401. The caretaker can 
comply by providing the owner with a 

list of deficiencies, via a registered or 
certified letter, and through publica-
tion in a local newspaper twice before 
the auction date. The caretaker can 
then sell the horse at public auction to 
recoup their expenses for the care of 
the horse and the cost of placing the 
lien on the horse. This method does 
not require court action or interven-
tion to effectuate the lien.

In cases of alleged neglect or abuse, 
your client may be facing both civil 
and criminal consequences. The 
relevant sections of the Maryland 
Criminal Law Code would be §10-
604 as to horses, Abuse or neglect of 
animal; §10-606 Aggravated cruelty to 
animals; §10-612 Abandoning domes-
tic animal; and §10-620 Interference 
with race horse. County animal con-
trol agencies are the primary enforcers 
of horse welfare. 

Additionally, civil fines issued by 
the Maryland Horse Industry Board 
(MHIB) may ensue if the alleged abus-
er was operating as a lesson, board-
ing or rental stable, or as a sanctuary 
or rescue operation. MHIB inspects 
horse operations for the minimum 
standards of care of horses and basic 
maintenance of facilities and tack. 
MHIB provides a formal complaint 
procedure for concerns regarding the 
care of horses at licensed facilities. Of 
note, accusers may not submit anony-
mous complaints and such unsup-
ported accusations will not be investi-
gated by MHIB.

Failure to license with the MHIB 
as a facility that has advertised to the 
public and has one or more horses 
on the property to provide lessons, 
boarding or rental services to the gen-
eral public, or operates as a rescue or 
sanctuary facility, will result in civil 
penalties. Licenses are issued annu-
ally and facilities are inspected by the 
MHIB. Noncompliance to license or to 

pass an inspection may result in your 
client’s explaining why they have 
failed to comply with the regulations 
and in the state collections office’s gar-
nishing the fees and fines. MD. Code 
Ann., Agric. §§2-707, 2-711, and 2-712. 
Exemptions to licensing with the 
MHIB include horses used strictly for 
agricultural purposes, such as work-
ing or cultivating the soil, herding, or 
cutting livestock, and Thoroughbred 
and Standardbred horse operations. 
COMAR 15.16.01.03

If your client is involved with 
Thoroughbred or Standardbred 
horses, Quarter Horse racing, or 
Steeplechase/hurdle racing, or holds 
a job with the tracks, you will find 
yourself dealing with the adminis-
trative authority of the Maryland 
Racing Commission (MRC) and Track 
Stewards. All individuals involved 
with the business operations of 
the race tracks or racing events are 
required to be licensed. Racing regu-
lation infractions are primarily heard 
before administrative hearings with 
the MRC, but are appealable to the 
State’s Courts. MD. Code Ann., Bus. 
Reg. § 11-101, et seq.

Most likely, you will be contacted 
when the client becomes aware of their 
non-compliance after being notified 
by the regulating agency that they are 
facing civil fines and penalties. If you 
are lucky, the client will come to you 
with their plans of being involved with 
horses and allow you the opportunity 
to provide sound legal counsel as to 
compliance with the various regula-
tions and incorporating best practices 
for land management and business.

Ms. Tabor is a Solo Practitioner at the 
Law Office of Kathleen JP Tabor, LLC. A 
lifelong and avid horsewoman, she serves 
on the Maryland Horse Industry Board, 
the Executive Committee of the Maryland 
Horse Council, and the advisory board for 
Maryland Fund for Horses, Inc.
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Navigating the Zoning and Permitting 
Process for a Maryland Agri-Business
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By Anne-Herbert Rollins

When deciding to start a new agri-business, the old adage “you reap what you sow” applies. Just as a farmer 
must carefully prepare the soil for planting and tend to the crops before anticipating a bountiful harvest, so, 
too, must an agri-business entrepreneur plan carefully before venturing into a new agri-business.
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Increasingly, farmers have discov-
ered the potential of turning their 
traditional farms into booming agri-
businesses, and, in so doing, they have 
become a part of the rapidly growing 
agri-tourism/agri-tainment indus-
try. As evidence, take a quick drive 
through the rural countryside. You 
will likely find that fields once filled 
with corn, wheat and “amber waves 
of grain” have, in many cases, been 
replaced with grape vines and hop 
fields, Christmas trees, and pumpkin 
patches. Those same corn fields now 
often serve a dual purpose of provid-
ing a corn maze or Halloween “fright 
night” tour. Barns transform into ice 
cream parlors and breweries. Fields, 
pastures and paddocks transform into 

“petting zoos.” Tractors and wagons 
once used primarily at harvest time, 
now take families on hay rides and 
farm tours.

This transformation, made by busi-
ness-savvy farmers, has allowed many 
of them to sustain their family farms 
while adding a new form of entertain-
ment for their respective communities 
to enjoy. Yet, this exciting venture is 
not without its hurdles.

Zoning Issues
Before venturing into a new agri-
business, the entrepreneur must do 
his homework. The farm land which 
is the subject and proposed site of the 
agri-business is governed by local 

zoning laws, which can restrict or 
even prohibit certain commercial 
uses of the land. Unfortunately, there 
are many ordinances and regulations, 
created at a time long before agri-
business and agri-tourism became 
a burgeoning industry, that have 
quickly become outdated.

As such, the first step for any agri-
business entrepreneur should be to 
research the local zoning ordinances 
and to contact the local department 
of planning to ensure that the entre-
preneur’s envisioned use of the land 
on which the agri-business will be 
located, is permitted. Some jurisdic-
tions are now catching up to recent 
trends in agriculture and have adopt-
ed “agri-business” or “agri-tourism” 
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ordinances and regulations to define 
what types of agri-business activities 
are permitted. As a result, many juris-
dictions now permit many more and 
diverse uses of the land.

If the intended use is not already 
permitted by right; however, the pro-
posed use may still be allowed by 
submitting to an additional review 
and approval process by the local gov-
ernment. Some uses may be allowed 
by virtue of a special exception, a con-
ditional use or a grant of a temporary 
use or allowed seasonal use.

If the intended use is not allowed, 
or is not defined or contemplated in 
the local ordinance, the entrepreneur 
may be able to apply for a zoning 
text amendment to amend the zon-
ing ordinance so that, if approved, 
such intended use would be allowed 
on the property and land zoned for 
agricultural uses. This allows the laws 
governing use of land to adapt to and 
accommodate modern land use trends 
and agriculture practices.

Although the process may sound 
complicated and arduous, working 
with a knowledgeable land use attor-
ney who is familiar with the local zon-
ing ordinances, codes and regulations, 
and the procedures and processes for 
zoning applications, can help ease 
the burden and improve the entre-
preneur’s chances of success with the 
zoning approval process.

Permit Issues
As in many races, however, there may 
be multiple hurdles to clear before 
crossing the finish line. Starting a new 
agri-business is no different. Once the 
agricultural entrepreneur clears the 
zoning hurdle to ensure that the pro-
posed new agri-business is allowed on 
the property under the local zoning 
regulations, the next potential hurdle 

is the permitting process.
Developing a new agri-business will 

require the savvy farmer entrepreneur 
to ensure that proper approvals and 
permits are obtained before hanging 
his or her proverbial shingle. Once 
the land use zoning hurdle for a new 
agri-business is successfully cleared, 
you need to be sure that the prop-
erty satisfies other local planning and 
zoning regulations, such as any site 
plan approvals, supplemental use reg-
ulations related to the proposed use 
and required permit applications and 
approvals. The local planning commis-
sion or zoning review board may need 
to review the plans for the develop-
ment of the new agri-business on the 
property. A site plan may need to be 
submitted and approved which iden-
tifies the location of the farm and the 
location of the proposed agri-business 
on the property, as well as the pro-
posed commercial access to the farm 
for purposes of operating such agri-
business. Supplemental land use regu-
lations may set forth requirements for 
the minimum acreage and setbacks, 
access, parking, signage, and hours of 
operation, among other things.

Before breaking ground and start-
ing construction of any new facili-
ties on the property for use in the 
agri-business, or renovating or retro-
fitting any existing farm buildings, 
it will likely be necessary to secure 
grading and building permits. Once 
construction or renovations are com-
pleted, a final inspection is generally 
required before any use and occu-
pancy permit will be issued by the 
local government.

Other permits that may be required 
before starting a new agri-business on 
the property may include zoning per-
mits, new business permits and health 
department permits. For those estab-
lishing a winery, distillery or brewery 

on their farm, federal, state and local 
alcoholic beverage and liquor laws 
may govern and may also require per-
mits and licenses.

The application, review and 
approval process and fees will vary, 
depending upon the local jurisdiction. 
In some jurisdictions, certain applica-
tions may be completed online. Some 
approvals may be processed at a staff 
level. Other jurisdictions even have 
certain days scheduled for a “one stop 
shop” to meet with staff for applica-
tions, reviews and staff level approv-
als, which can expedite the process.

Client Documents
While the thought of navigating the 
various zoning and permitting pro-
cesses may seem overwhelming, 
entrepreneurs should not be daunted 
by the process. With assistance from 
knowledgeable professionals, farm 
entrepreneurs can successfully navi-
gate the zoning and permits process 
and get their new agri-business up 
and running and open for business 
with relative ease.

Despite the many changes that are 
being made to traditional farms and 
innovations within the agriculture 
industry, it remains true that if one 
carefully sows the seeds with planning 
and proper preparation, he or she can 
reap a bountiful harvest- this time by 
way of a brand-new agri-business.

Ms. Rollins is Counsel to Miles & 
Stockbridge P.C. in the firm’s Frederick, 
Maryland, office. This article is for general 
information and is not intended to be 
and should not be taken as legal advice 
for any particular matter. It is not intend-
ed to and does not create any attorney-
client relationship. The opinions expressed 
and any legal positions asserted in the 
article are those of the author and do not 
necessarily reflect the opinions or posi-
tions of Miles & Stockbridge P.C., its other 
lawyers or Maryland Bar Journal.
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A Brief Explanation of The 
Maryland Agricultural Land 
Preservation Foundation
By Nancy H. Russell-Forrester  
and Justin P. Hayes

In 1977, the Maryland General Assembly enacted 
Senate Bill 297 to form the Maryland Agricultural 
Land Preservation Foundation (the “Foundation”). 

The General Assembly created the Foundation to 
preserve sufficient agricultural land to maintain a 
viable local base of food and fiber production for 
Maryland’s citizens. Since its inception, the Foundation 
has become one of the nation’s leaders in agricultural 
land preservation. The Foundation’s statutory goals 
are: “to preserve agricultural land and woodland in 
order to: (1) [p]rovide sources 
of agricultural products within 
the State for the citizens of the 
State; (2) [c]ontrol the urban 
expansion which is consum-
ing the agricultural land and 
woodland of the State; (3) [c]urb 
the spread of urban blight and 
deterioration; and (4) [p]rotect 
agricultural land and woodland 
as open-space land.” Md. Code 
Ann., Agric. § 2-501(a) (2016).
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To achieve its statutory goals, the 
Foundation purchases agricultural 
land preservation easements on quali-
fying farmland within Maryland. The 
Foundation’s program is voluntary; 
landowners are free to choose wheth-
er they sell their development rights 
to the State. The General Assembly 
decided to purchase perpetual pres-
ervation easements on agricultural 
land because earlier attempts to pre-
serve Maryland farms proved unsuc-
cessful. Local zoning restricting rural 
land to agricultural use is imper-
manent and subject to change given 
economic pressures to develop farm-
land. Differential tax assessment, 
where agricultural land is taxed at 
a lower rate, also proved ineffective 
to incentivize farmers to keep their 
land in agricultural use, again due 
to development pressures. Realizing 
that it was too expensive to purchase 
fee-simple land to preserve farms 
in the State, the General Assembly 
instead authorized the Foundation 
to acquire preservation easements 
“as a viable method of preserving 
agricultural land in a cost-effective 
and politically acceptable manner.” 
Senate Fin. Comm. Fl. Report on SB 
297 (1977). 

Since its inception, the Foundation 
has compensated farm owners more 
than a half-billion dollars to acquire 
over 2,200 agricultural preservation 
easements throughout each county 
in the State. Foundation easements 
currently preserve more than 300,000 
acres of prime farmland in Maryland. 
The Foundation compensates land-
owners through a statutorily-created 
funding program called the Maryland 
Agricultural Land Preservation 
Fund. See Agric. § 2-505 (2016). This 
fund receives money through the real 
estate transfer tax and agricultural 
transfer tax. Md. Code Ann., Tax 

Prop. §§ 13-209, 13-306 (2017). 
This article briefly discusses: 1) 

the Foundation’s operating proce-
dures; 2) the criteria to determine 
whether farmland is eligible to par-
ticipate in the Foundation’s program; 
3) whether the Foundation’s program 
is appropriate for landowners; 4) the 
easement acquisition process; 5) con-
siderations for selling land subject to 
Foundation easements; and 6) how to 
find additional information about the 
Foundation.

The Foundation’s  
Operating Procedures
The Foundation is governed and 
administered by a 13-member board 
of trustees (“Board”), Agric. § 2-503 
(2016). Nine of the Board members 
are appointed by the Governor, at 
least six of whom are farmer rep-
resentatives from different areas 
of the State. The State Treasurer, 
Comptroller, Secretary of Planning 
and Secretary of Agriculture serve 
as ex-officio members, occupying 
the remaining four Board seats. The 
Board meets monthly and considers 
requests from landowners including, 
but not limited to, offers to sell ease-
ments, easement amendments and 
proposed uses on eased lands. 

The Board is supported by an exec-
utive director, a staff of administra-
tors, and easement monitors, all of 
whom conduct the Foundation’s day-
to-day operations. Each county also 
maintains local agricultural preserva-
tion advisory boards, which “advise 
the Foundation concerning county 
priorities for agricultural preserva-
tion.” Agric. § 2-504.1. In addition to 
advising the Foundation, the local 
advisory boards “promote preser-
vation of agriculture within [each] 
county by offering information and 

assistance to farmers with respect to 
[the] purchase of easements.” Id. 

The statutes governing the 
Foundation’s program are codi-
fied as Agric. § 2-501 through 2-519. 
The Foundation’s operating regula-
tions are located in COMAR Title 15, 
Subtitle 15. 

The Criteria to Determine 
Whether Land is Eligible for 
the Foundation’s Program
To participate in the Foundation’s 
easement program, farmland must 
meet certain minimum criteria. At 
the outset, local land use regulations 
governing the property must per-
mit “any farm use,” including “[o]
peration at any time of any machin-
ery used in farm production or the 
primary processing of agricultural 
products” as well as “[a]ll normal 
agricultural operations performed 
in accordance with good husbandry 
practices . . . .” Agric. § 2-513(a). 

The land must also satisfy certain 
acreage, productivity and location 
criteria to support continued farming 
operations. Agric. § 2-509(d). With 
certain exceptions, the Foundation 
requires a minimum of fifty acres 
before purchasing an easement. 
Other key criteria focus on the soil 
productivity of the land coming 
under easement, as measured by the 
USDA’s Soil Conservation Service 
Land Classification System. At least 
50 percent of the land must consist of 
either Class I, II, or III soils. COMAR 
15.15.01.03.D. If the land is wooded, 
50 percent of the land must be classi-
fied as Woodland Group 1 or 2 soils. 
Id. Floodplain or wetland areas may 
be extracted from the total land area 
to satisfy the percentage requirements 
for qualifying soils. Furthermore, 
lands within the boundaries of a 
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10-year water and sewer service dis-
trict are generally ineligible to par-
ticipate in the Foundation’s program, 
unless the land is “outstanding in 
productivity and is of significant 
size.” Agric. § 2-509(d). In addition to 
the Foundation’s minimum criteria, 
each county may impose additional 
criteria to sell agricultural preserva-
tion easements to the State. 

The size, soil and location crite-
ria support the Foundation’s goal 
to have a critical mass of land area 
with soils appropriate for farming, 
where the land is located away from 
planned future development. With 
these safeguards, the Foundation 
protects its investment in acquiring 
preservation easements on lands suit-
able for continued farming.

Deciding Whether the 
Foundation’s Program is 
Appropriate for Landowners
Before selling an agricultural 
land preservation easement to the 
Foundation, landowners should con-
sider the rights they surrender in 
their property in return for the com-
pensation they receive from the State. 
Importantly, landowners should 
know that they forfeit the right to 
use the land for any future non-agri-
cultural commercial, industrial, or 
residential purpose. Agric. § 2-513(b). 
Landowners also may not grant addi-
tional easements or rights of way 
to others on their property without 
approval from the Foundation.

Landowners should be advised 
that land encumbered by an easement 
may be conveyed to a new owner 
only as a single unit. In other words, 
once an easement is conveyed to 
the Foundation, the landowner may 
not off-convey to a third-party any 
smaller portion of the eased property. 

This restriction applies even if the 
portion conveyed is one of several 
separately described parcels or tax 
parcels forming the easement prop-
erty. Such conveyances are prohib-
ited because easement divisions frag-
ment the contiguous acreage of land 
on which the Foundation based its 
determination that the farm, given its 
soils and total acreage, satisfied the 
qualifying criteria for inclusion in the 
Foundation’s preservation program. 
The Maryland Judiciary has upheld 
the prohibition against subdivid-
ing Foundation eased lands, where 
landowners conveyed portions of 
their easement properties absent the 
Foundation’s written permission. See 
generally Covered Bridge Farms II, LLC 
v. State, 210 Md. App. 535 (2013), cert. 
denied, 432 Md. 468 (2013); Stitzel v. 
State, 195 Md. App. 443 (2010), cert. 
denied, 418 Md. 192 (2011). While the 
Foundation’s regulations provide a 
process to subdivide easement prop-
erties for agricultural purposes, land-
owners should not expect to convey 
portions of the easement property as 
a matter of right. Unauthorized con-
veyances often surface when land-
owners seek to divide portions of 
farms under easement among chil-
dren for estate planning purposes. 
Anyone seeking to sell a preservation 
easement to the Foundation should 
understand that such conveyances 
are prohibited.

While the Foundation’s easements 
do not grant the public any right to 
access the property for public use, 
the State may inspect the proper-
ty to ensure compliance with the 
terms of the easement. Accordingly, 
landowners who participate in the 
Foundation’s program should know 
that their property will be monitored 
to ensure the State’s investment in 
agricultural land is protected. If the 

Foundation discovers easement vio-
lations occurring on the property, 
it may seek legal or equitable rem-
edies to resolve the violation. The 
Foundation may also impose civil 
penalties to enforce easement vio-
lations discovered on the property. 
Agric. § 2-519. 

Importantly, landowners should 
know that the preservation easements 
they sell to the Foundation exist in 
perpetuity. Accordingly, when land-
owners sell their property, all subse-
quent owners are subject to the same 
easement restrictions. Because the 
Foundation’s easements are recorded 
in the land records of the County 
where the land is located, subsequent 
owners have record notice of the 
easement restrictions. As discussed in 
more detail below, landowners who 
sell Foundation eased properties also 
have a statutory obligation to inform 
purchasers of the Foundation’s ease-
ment interest.

The Easement  
Acquisition Process
If landowners determine their prop-
erty satisfies the Foundation’s mini-
mum criteria and they decide the 
program is appropriate for them, 
the following information will help 
guide them through the process to 
sell an agricultural preservation ease-
ment to the State. 

The first point of contact for a 
landowner should be the program 
administrator for the county in which 
the farm is located. A list of the 
county program administrators with 
contact information is available on 
the Foundation’s website. The pro-
gram administrator has the necessary 
information, forms and instructions 
to assist the landowner in submit-
ting a complete application. The 
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Foundation is currently able to accept 
applications to sell easements every 
other year; the next application dead-
line is July 1, 2018.

Once applications are submitted 
and verified as complete, Foundation 
staff request the Maryland 
Department of General Services 
(“DGS”) to prepare two independent 
appraisals of the land comprising each 
farm, using criteria set forth in Agric. 
§2-511 and COMAR 15.15.01.10. DGS 
then reviews each appraisal and 
selects one to represent the accept-
ed fair market value of the land. 
After DGS notifies the Foundation of 
its fair market value determination, 
Foundation staff then calculates the 
agricultural value of the land for each 
farm, based on a formula set forth in 
COMAR 15.15.02.01-.08. The differ-
ence between the fair market value 
and the agricultural value of each 
farm establishes the easement value. 
The easement value or the landown-
er’s asking price (whichever amount 
is lower), capped at 75 percent of the 
appraised fair market value of the 
land, constitutes the maximum price 
the Foundation can offer to purchase 
any easement (Agric. §2-511(a)). 

Given funding limitations, howev-
er, not every landowner who applies 
to sell an easement will receive an 
offer from the Foundation; the pro-
gram is very competitive. Each coun-
ty sets its own priorities and rank-
ing systems to select farms desirable 
for preservation. Based on county 
rankings, the Foundation will make 
offers to purchase easements through 
“option contracts,” until funds for 
any given cycle are depleted.

After a landowner has accepted an 
option contract from the Foundation, 
the Foundation directs DGS to pres-
ent the contracts to the Maryland 
Board of Public Works for approval. 

DGS also conducts due diligence for 
each easement acquisition by review-
ing title and legal descriptions. DGS 
notifies the landowners of any title or 
survey concerns before the State exer-
cises its option to purchase the ease-
ment. If the title and survey issues 
are cured, a county administrator 
performs a final inspection of the 
farm. This inspection report creates 
baseline information for future moni-
toring purposes. 

The Foundation will then order 
funds for settlement. The Foundation 
will also send a Notice of Election 
to alert the landowner that the State 
is exercising its option to purchase 
the easement. The landowner signs 
a standard easement form, which is 
recorded among the land records of 
the county in which the farm is locat-
ed. The Foundation then disburses 
funds to the landowner as compensa-
tion for the restrictions provided in 
the preservation easement. 

Considerations for  
Selling Land Subject to 
Foundation Easements
Any landowner selling agricul-
tural property in Maryland should 
research whether their property is 
subject to a Foundation preserva-
tion easement. While a title search 
may reveal a Foundation easement 
applying to the land, sellers should 
consider contacting the Foundation 
directly to ensure whether the land 
is subject to a preservation ease-
ment. Confirming this information is 
important because any person who 
sells land subject to a Foundation 
easement has a statutory obligation 
to provide notice of the easement 
to the buyer and provide a copy of 
the easement before entering into 
any contract of sale. Md. Code Ann., 

Real Property §10-705 (2015 Repl. 
Vol.). Failure to provide the required 
notification of the easement may 
allow the buyer to rescind a sales 
contract. The required notification 
also informs any buyer of their obli-
gation to notify the Foundation of 
the property transfer. Id. 

As noted earlier, Foundation 
easements prohibit partial convey-
ances of easement properties. The 
Foundation often discovers ease-
ment properties have been sold to 
separate owners and must work 
to resolve these subdivision viola-
tions after they occur. By confirm-
ing whether property is subject to a 
Foundation preservation easement 
before any sale, and reviewing the 
restrictions provided in the appli-
cable easement, landowners can 
avoid substantial easement viola-
tions before they occur.

Caution is also advised for lend-
ers taking a mortgage or deed of 
trust on agricultural land. If a title 
search reveals a Foundation ease-
ment affecting a farm consisting of 
multiple parcels, lenders should take 
steps to encumber all of the par-
cels under the easement as lenders 
will be prohibited from foreclos-
ing on less than all of the acreage 
under easement; such a foreclosure 
would create an illegal subdivi-
sion of the land encumbered by the 
Foundation’s easement.

Furthermore, a recorded release 
from a Foundation easement for any 
residential lot must be closely exam-
ined to determine if the lot is unre-
stricted, meaning it can be freely 
sold or conveyed, or if the lot is 
restricted to a particular person or 
persons for use as a dwelling. If the 
lot is restricted to a particular per-
son (usually the original easement 
grantor or the grantor’s child), the 
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dwelling lot may not be conveyed 
or sold to any other person for a 
period of five years following the 
issuance of the final release. See gen-
erally MALPF v. Claggett, 412 Md. 45 
(2009). Questions about residential 
lot release compliance should be 
directed to Foundation staff prior to 
conveyance. 

How to Find Additional 
Information About the 
Foundation
There are many details and intrica-
cies of the Foundation’s program 

that cannot be covered in a brief 
article. For anyone unfamiliar with 
the preservation program, the pro-
cedures, statutes and regulations 
governing the Foundation can be 
complex. Fortunately, there are sev-
eral resources available to learn 
more about the Foundation and the 
process for selling a preservation 
easement to the State. The local pro-
gram administrator for your county 
can provide additional informa-
tion about the Foundation’s pro-
gram. The Foundation also employs 
administrators, who are assigned 
to work with landowners in each 

county. The contact information for 
all program administrators (both 
county and State), along with addi-
tional information can be found on 
the Foundation’s web site at www.
mda.maryland.gov/malpf.

Ms. Forrester is an Assistant Attorney 
General representing the Maryland 
Department of General Services. Mr. 
Hayes is an Assistant Attorney General 
representing the Maryland Department of 
Agriculture. 
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Despite what some attorneys may think, bankruptcy is not 

the “pound-the-square-peg-into-the-round-hole” single remedy 

many non-bankruptcy attorneys envision. There are different 

types of bankruptcies that lead to different results for the Debtor 

as well as for the various creditors of the Debtor, whether the 

creditor is deemed to be a secured, unsecured or priority creditor. The 

ubiquitous Chapter 7 provides a relatively quick, although not always 

easy, procedure allowing a Debtor to shed most unsecured debts, often 

while keeping most, if not all, assets, so long as any secured creditors 

keep getting paid. The somewhat lesser known and generally much more 

complicated Chapter 13 allows for a consumer reorganization, which is 

basically a repayment plan for all or some of the Debtor’s debt. Chapter 11, 

which is most often used to rearrange, and more opportunely, manage business 

debt, is the Chapter that makes the nightly news when major commercial 

companies file “bankruptcy.” It is the quiet, almost unknown, Chapter 12 bankruptcy 

that has significant impact on our agriculture and aquaculture.

Farmers Only (and Fishermen, Too)
Chapter 12 Bankruptcy: Its Genesis and Its Application

By Ann Shaw and Michael Crowson
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Once upon a time, our country 
began as an agrarian economy, and 
once upon that time, Chapter 12 did 
not exist. In the first federal stat-
utes addressing bankruptcy relief, 
the needs of farmers and fisherman, 
or the specific types of bankruptcy 
relief available for them, were bare-
ly even addressed. In short, fam-
ily farms and commercial fishermen 
needing a financial safety net were 
forced to be square-pegs-pounded-
into-round-holes. Creative interpre-
tations of Chapter 13 or Chapter 11 
provisions were gerrymandered into 
use to salvage family farms and fish-
ing businesses. 

Furthermore, not too many of us 
can recount from personal memory 
the dismal economic events called 
“The Great Depression,” but many 
of us do hold fresh in our recent 
memories the difference between the 
real estate market of 2000 – 2008 and 
the market thereafter. Land prices 
quickly fell. Disposable income froze. 
Demand for home purchases fizzled. 
Homeowners facing foreclosure soon 
had sundry straws to grasp at, includ-
ing federally encouraged home mort-
gage modifications and foreclosure 
forbearance alternatives. Of course, 
these measures were always intended 
to be temporary, lasting only until the 
real estate market stabilized again.

Similarly, in 1933, American agri-
culture was threatened. The value of 
farmland had plunged. Money supply 
was almost non-existent. Demand for 
farm products had dwindled. About 
ten percent of U.S. farms faced fore-
closure. The Farm Credit Act of 1933, 
signed into law by President Franklin 
D. Roosevelt, offered various forms 
of relief for farmers in jeopardy of 
losing their land. These safeguards 
were of a temporary nature and were 
intended to be in place only until 

the economy stabilized. The Frazier-
Lemke Farm Bankruptcy Act of 1934, 
which imposed a foreclosure morato-
rium and allowed any farmer to buy 
back the lost farm at its post-Bank-
ruptcy Petition value and financed 
over a six-year term at one percent 
interest, may have been intended to 
be permanent. In its first incarna-
tion, the 1934 Act was held unconsti-
tutional. When it was reincarnated 
in a more constitutionally acceptable 
form, it did contribute to the salvage 
of depression-era threatened family 
farms. These two crisis measures may 
have been the seeds for the modern 
Chapter 12, but they took a very long 
time to germinate.

Flash forward just a few years to 
the “Bankruptcy Judges, United States 
Trustees and Family Farmer Protection 
Act of 1986.” This was arguably anoth-
er crisis measure related to a general 
state of panic in the farming market in 
the 1980s. Yet again, agricultural land 
values had plummeted along with the 
market value of farm products. Too 
many American families found them-
selves with scant disposable income. 
In this climate, Chapter 12, somewhat 
as we practice it today, entered the 
scene. Unfortunately, as the 1980’s 
farm crisis was confidently expected 
to be temporary, the 1986 Chapter 12 
crisis legislation came with an expira-
tion date. In a nation proud of its foun-
dations in an agrarian economy, it was 
not until 2005 that Chapter 12 became 
its current-day, well-established part 
of the Bankruptcy Code.

The Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005 
codifies Chapter 12 as “Adjustment of 
Debts of a Family Farmer or Fisherman 
with Regular Annual Income.” For an 
agricultural state such as Maryland, 
with farm ownership extending 
back generations in the same fam-

ily, “Adjustment of Debts of a Family 
Farmer . . . . .” is almost required read-
ing. An added boon to Maryland, cru-
cial to the coastal and bay areas of the 
state, was the new special protections 
for family fisherman.

For the bankruptcy novice, the first, 
and perhaps, most important thing to 
know, is that the filing of a bankruptcy 
under Chapter 7, 11, 13, or 12 acts as a 
huge “stop sign.” As soon as a bank-
ruptcy is filed, an “Automatic Stay” 
goes into place which prevents almost 
all civil creditor actions in any state 
court. Any impending foreclosure is 
immediately frozen, as are upcoming 
trials, pending entries of judgments, 
collection procedures, levies and gar-
nishments.

So, why Chapter 12? What benefits 
does filing under Chapter 12 offer a 
“family farmer” or “fisherman” that 
cannot be gained by filing under the 
more common Chapter 13 or Chapter 
11? In general terms, a Chapter 12 is 
a cross between a Chapter 11 and a 
Chapter 13. Therefore, to understand 
how a Chapter 12 works, there has to a 
brief description of those two chapters 
of the Bankruptcy Code. 

A Chapter 11, merely designat-
ed “Reorganization,” is generally 
thought to be a tool for a business 
either to avoid liquidation by restruc-
turing its existing debt or to have 
control over the liquidation process 
itself. Many individual Debtors also 
seek relief under Chapter 11, either 
because their secured and/or unse-
cured debt exceeds the jurisdictional 
limits of a Chapter 13, or because they 
need greater flexibility in fashioning 
financial relief other than that which 
a Chapter 13 provides. Further, the 
debt that is addressed in a Chapter 11 
is mostly, if not all, business debt (e.g., 
commercial loan debt) as opposed to 
consumer debt (e.g. credit card debt).
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A Chapter 13 “Adjustment of Debts 
of an Individual with Regular Income” 
is generally suitable for Debtors in one 
of three situations. First, under the 
2005 Bankruptcy Code, many Debtors 
whose family income is above the 
median family income for the state 
in which they live, must file for a 
Chapter 13 Repayment Plan provid-
ing at least partial repayment to credi-
tors, rather than a Chapter 7, which, 
in a no-asset case, provides none. 
Secondly, Debtors with substantial 
non-exempt assets may choose to file 
under Chapter 13 rather than Chapter 
7 to protect and preserve those non-
exempt assets. In a Chapter 7, the 
Trustee holds the power to sell or liq-
uidate the non-exempt assets for the 
benefit of creditors. In a Chapter 13, 
the Debtor may fashion a Plan to pay 
the value of the non-exempt assets 
over a period of up to sixty months 
and retain ownership of them. The 
third, and perhaps most usual reason 
that Debtors choose to file a Chapter 
13, is to prevent imminent foreclosure 
upon their real property. If a Debtor is 
months, or years, behind in mortgage 
payments, a properly crafted Chapter 
13 payment Plan can give the Debtor 
as much as sixty months to catch up 
the past due payments.

Of course, the Chapter 13 schematic 
is much more complicated that this 
simple depiction. It somewhat presup-
poses stable and regular monthly net 
income that will not decrease signifi-
cantly over the post-petition repay-
ment period. Similarly, a “confirm-
able” Chapter 13 Plan contemplates 
that the Debtors’ monthly expenses 
will not increase significantly over the 
Plan period. 

The primary benefit of the Chapter 
12 Plan to family farmers and fisher-
man, as compared to a Chapter 11 
or Chapter 13 repayment plan, is the 

flexibility of repayment provisions. 
Because the exact date of a particular 
harvest is hard to predict, and cash 
income can be uneven and irregular, 
uniform monthly payments are not 
required. As such, Chapter 12 plan 
payments may be made, for example, 
on the crop harvesting schedule or 

the oyster season dates. Moreover, 
Chapter 12 is intended to provide 
relief similar to a Chapter 11, and, 
perhaps more generous than Chapter 
11, while being less complicated, 
more streamlined and less expensive. 
Perhaps, the key word is “intended.” 
As with all bankruptcy work, there 
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is the letter of the Bankruptcy Code 
and then there are the realities of the 
situations.

In the cases of most Chapter 12 fam-
ily farm reorganizations, the Debtors 
are land rich and cash poor. Family 
fisherman most likely have boats and 
equipment with good market values, 
but no available liquid assets to meet 
their current financial obligations. In 
the not-so-unusual case, the Debtors 
consulted you, or some other attor-
ney, “just a few months back,” which 
generally translates into about two 
years ago. In the meantime, the poten-
tial client “just knew” that because 
of El Nino, the foreign oil market or 
new regulations affecting the cattle 
industry, corn and grain prices were 
going to absolutely soar. The expect-
ed windfall would cover the balloon 
payments on the newly purchased 
equipment, not essential for farming 
operations, but necessary to provide a 
big write-off against last year’s taxes. 
In the meantime, those pesky monthly 
equipment payments could be made 
just by scrimping a bit on the mort-
gage expenses. 

Then, suddenly, the Debtors are 
back in your office and they are liter-
ally going to lose the farm – in other 
words, it’s a week before the sched-
uled foreclosure. And, oh by the way, 
the land is in a family LLC (which 
might be forfeited), but all the farm-
ing operations and debt are mostly 
in the husband’s name individually 
(that’s just how it’s done), though 
Mrs. Farmer might have signed a few 
things. And, this year’s and last year’s 
taxes aren’t quite done yet, because 
Mr. Farmer’s mother keeps the books, 
and not by computer.

This is where it starts. Whatever 
the good intentions of the Bankruptcy 
Code, the compiling of supporting 
information and documents, and 

the preparation of the Chapter 12 
Petition and Schedules, is not any less 
extensive or complicated than what is 
required for a Chapter 11. The compi-
lation of this information is required 
even if the Petition and Schedules 
must be prepared in a flurry, and 
maybe with inaccurate figures, to stop 
a foreclosure or some other imminent 
danger looming in state court. Even 
so, tight deadlines still apply for filing 
complete and accurate information 
with the Bankruptcy Court, distrib-
uting it to creditors, and moving the 
case forward. For example, within just 
ninety days of the filing of the Petition, 
a plan of repayment is expected to be 
filed (that being said, you can ask the 
Bankruptcy Court for an extension of 
time to file the required documents if 
time becomes an issue).

Any plan of repayment under a 
Chapter 12 requires adequate, if not 
regular, cash flow to repay creditors. 
This fact is why the first major hurdle 
in almost all Chapter 12 cases is the 
“cash collateral” issue. No farmer can 
have a harvest without first fertilizing 
the ground, planting the seed, nurtur-
ing it to maturity and then harvesting 
the product. No fisherman can bring 
in a catch without well-maintained, 
working boats, nets, trot lines, pots 
and other essential equipment. The 
harsh reality is that most family farm-
ers and family fishermen lead hard-
scrapple lives with very little read-
ily available cash. Whether last year’s 
bottom line was red or black, advance 
financing will be needed to fund this 
year’s operations. 

Creditors, as sources of this financ-
ing, conscientiously do the job of 
all creditors, which is making sure 
they get paid. So, as the financing 
is obtained, there are, at minimum, 
UCC Statements encumbering every-
thing owned by the individual farm-

er or fisherman as well as anything 
owned by the operating company, 
including equipment, growing crops 
and any and all proceeds from grow-
ing crops and use of equipment. As 
you may guess, the cash-advance 
lenders are well-secured creditors. As 
secured creditors, they are entitled 
to “adequate protection.” Therefore, 
do not expect a Chapter 12 to move 
forward until a motion is made and 
granted for the Debtors to use cash 
collateral – the proceeds from crops 
of the farmer or catch of the fisher-
man, to which the secured creditors 
would otherwise be entitled.

Assuming the Debtors are able to 
convince the court (or the secured 
creditors) to free up cash collateral, 
you and they can move forward to 
the Chapter 12 Plan. The Chapter 12 
Plan must provide that all priority 
creditors, such as the IRS, are paid 
in full, and that all secured creditors 
receive at least the value of their secu-
rity. The Plan must also provide that 
unsecured creditors realize more in a 
Chapter 12 repayment plan than they 
would under a Chapter 7 forced sale 
of assets. Although the Bankruptcy 
Code contemplates that a Chapter 12 
Plan will last for 36 months, it may 
continue for longer. The hard part is 
then over if the Debtors can stick to 
the repayment schedule set forth in 
the Chapter 12 Plan. If the Debtors 
are able to obtain a confirmed Plan, 
conquer the statutory and situational 
challenges and save a third-generation 
family farm, this is, indeed, a tri-
umph. This is true until the middle of 
year two of the confirmed Chapter 12 
Plan when the market value of corn 
tumbles and there is a hike in fertil-
izer prices.

Ms. Shaw and Mr. Crowson are partners in 
the Law Firm of Shaw & Crowson, P.A., in 
Salisbury, Maryland.
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On July 1, 2017, I had the great privi-
lege of being appointed Bar Counsel 
for the State of Maryland. As this is 
my first column, allow me to say a 
few personal words. I’d like to pub-
licly thank my family and each and 
every one of you who supported 
my application. You all know who 
you are, and there is no doubt in my 
mind that, but for you, I would not 
be here. 

I would be remiss if I did not 
acknowledge my predecessor, Glenn 
M. Grossman, who retired from this 
office in January 2017 following 
nearly 36 years of service to our pro-
fession. Glenn was tough, to be sure. 
He also believed in redemption. He 
believed that people are inherently 
good. He knew that the hardest part 
of the job was not the investigation 
and prosecution of a disciplinary 
case but rather the use of discre-
tion where discretion was just. In 
my opinion, Glenn’s greatest legacy 
can be found not in those cases that 
resulted in reported opinions by the 
Court of Appeals, but rather, those 
cases that were resolved without 
litigation.

I plan to build upon and grow 
the legacy that Glenn has left for me 
and our bar. I will make every effort 
to fill the large (and stylish) shoes 
Glenn has left.

As lawyers, we are members of the 
most noble profession. Our profes-
sion carries with it weighty obliga-

tions and responsibilities as citizens:
Lawyers are entrusted with the 
privilege of practicing law. They 
take a firm vow or oath to uphold 
the Constitution and laws of the 
United States and the State of 
Maryland. Lawyers enjoy a dis-
tinct position of trust and confi-
dence that carries the significant 
responsibility and obligation to 
be caretakers for the system of 
justice that is essential to the con-
tinuing existence of a civilized 
society.1 

The Court of Appeals has often 
stated the purpose of attorney dis-
cipline:

[I]t is well settled that the purpose 
of attorney discipline is to protect 
the public, not punish the attor-
ney. Attorney discipline is also 
directed at deterring other law-
yers from violating the Maryland 
[Attorneys’] Rules of Professional 
Conduct and to maintain the 
integrity of the legal profession. 
We evaluate an attorney griev-
ance matter on its own merits and 
impose sanctions that are com-
mensurate with the nature and 
gravity of the violations and the 
intent with which they were com-
mitted. Therefore, we consider 
the nature of the ethical duties 
violated in light of any aggravat-
ing or mitigating circumstances.2 

I am fully aware of the great 
responsibility involved in leading 
this office. The work that my office 
does, to protect the public through 
attorney discipline, is work that is 
necessary to ensure that our integ-
rity, as a whole, is maintained. My 
office will continue to prosecute 
when necessary, use diversion as 
appropriate and decline to prosecute 
where justice so dictates.

I will continue to evaluate each 
case on its individual merits. 
Included in each evaluation is con-
sideration of the numerous chal-
lenges that face the members of our 
bar. I am, for example, keenly aware 
that our profession is plagued with 
substance abuse and mental health 
issues. It has been widely reported 
that one in three practicing lawyers 
“experience problematic drinking 
that is hazardous, harmful, or oth-
erwise consistent with alcohol use 
disorders,” that 28 percent of attor-
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neys suffer from depression, and 19 
percent show symptoms of anxiety.3 

I am also aware of the unique issues 
and concerns that affect the oldest 
members of our bar.4 Similarly, our 
newest generation of lawyers face 
unique challenges associated with 
the changing business of the practice 
of law.

Finally, I leave you with this: I am 
your Bar Counsel. The work that my 
office does is only meaningful if it is 
work that is understood and work 
that is fair. I will teach anyone who 
wants to learn, make myself avail-

able, as a resource, to our bar and 
will continually work to include all 
segments of our bar in the important 
work that we do.

Lydia E. Lawless
Bar Counsel

1 Maryland Attorneys’ Rules of 
Professional Conduct, Appendix 19-B, 
Ideals of Professionalism, Preamble (2017).

2 Attorney Grievance Commission v. 
Mixter, 441 Md. 416, 527 (2015) (internal 
quotations and citations omitted).

3 Krill, Patrick R. JD, LLM; Johnson, Ryan 
MA; Albert, Linda, MSSW, The Prevalence 
of Substance Use and Other Mental 
Health Concerns Among American 
Attorneys, Journal of Addiction Medicine, 
February 2016. See also, Olsen, Elizabeth, 
High Rate of Problem Drinking Reported 
Among Lawyers, The New York Times, 
February 4, 2016; Zimmerman, Eilene, The 
Lawyer, the Addict, The New York Times, 
July 15, 2017.

4 Lynch, III, Thomas E.; Young, Jr., William 
P., Looking Ahead: Planning for Your 
Future, Status and Final Report to the 
Maryland Professionalism Center, Inc., 
From: The Committee on Aging Lawyers, 
Substance Abuse and Other Factors 
Affecting Professionalism Committee, 
March 9, 2015.
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